











CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT CASSVILLE, 


APRIL TERM, 1855. 


Present—JOSEPH H. LUMPKIN, 
EBENEZER STARNES, } Judges. 
HENRY L. BENNING, 





No. 88.—Gzorce H. Coven, plaintiff in error, vs. JAMES 
TURNER, Sr. and others, defendants. 


[1.] The general rule is, that the lessor in ejectment ought to have a subsist- 
ing title or interest in the premises ; but under special circumstances, the 
Court will permit the demises to be retained. 


[2.] One man should not be allowed to rob another of his land, by using the 
title of a third person, with whom he has no connection. 


{3.] A plaintiff in ejectment should be permitted to recover under a demise 
from a third person, when it shall clearly appear that he has a bona fide 
claim or pretension to the premises—but owing to some defect in his chain 
of title he is unable to recover in his own name. 


Kjectment, in Fannin Superior Court. Decision by Judge 
Irwin, November Term, 1854. 


This was an action of ejectment brought by John Doe, on 
the several demises of James Turner, Sr., Smith Turner, Jas. 
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Turner and David Turner, heirs, &c. and O. F. Adams, against 
Roe and Geo. H. Couch, tenant in possession. 

When the case was called on the appearance docket, the de- 
fendant’s Counsel moved to strike out the demises in the names 
of the Turners, on the grounds—that they nor either of them 
have authorized the use of their names, and that it was not 
necessary, for the assertion or enforcement of any rights, legal 
or equitable, of Obadiah F. Adams, who is the party in inter- 
est, and who brings this suit. 

The motion was supported by the affidavit of George H. 
Couch, stating his information and belief of the facts set forth 
in the motion. 

The motion to strike out was over-ruled by the Court; and 
on this decision error is assigned. 

There being no appearance for defendant, the case was: 
heard ex parte. 


Unperwoop, for plaintiff in error. 
By the Court.—LumpPxw, J. delivering the opinion. 


[1.] The motion to strike out the demises from the Turners, 
was prematurely made. Couch, the tenant in possession, makes 
oath that he is informed and believes, that the plaintiff had no 
authority to use the name of the Turners; neither was it ne- 
cessary, for his protection, that he should do so. 

Perhaps a sufficient reply to this showing would be, that the 
defendant’s information may not be reliable. And surely the 
rights of the plaintiff are not to depend upon a mere perad- 
venture. 

The showing is insufficient in any aspect of it. Upon exe- 
cuting to the Turners an indemnity against costs, Adams had 
theright to use their name, with or without their consent. And 
this the Court decided should be done. And whether or not 
the use of the name of the Turners was necessary to enable 
Adams to enforce his claim, he, and not Couch, was the best. 


judge. 
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We recognize the general rule, as contended for by Counsel 
for plaintiff in error, namely: that a person ought not to be 
made a lessor in ejectment, who has no subsisting title or in- 
terest in the premises. There are exceptions, however, even 
to this rule; and under special circumstances, the Court will 
permit the demises to be retained. 

[2.] We will willingly lend our aid to prevent one man from 
robbing another of his land, by using the title of a third per- 
son, with whom he has no connection. But it will be time 
enough for the Court to interfere, when, at the close of the 
testimony, this fact is made apparent. 

[3.] It frequently happens, that owing to some defect in the 
chain of title, the plaintiff is unable to recover, except by lay- 
ing a demise in the name of some previous party. And this 
he should be permitted to do, whenever it shall clearly appear 
that he has a bona fide claim or pretension to the premises. 
Otherwise, it would be both unreasonable and unjust to allow 
the tenant to be disturbed. (See Wiley Kinsey et al. vs. 
The Lessee of Sensbough, decided during the present term.) 





No. 84.—W. L. Hammonp, trustee, plaintiff in error, vs. 
JAMES M. STovAtL, defendant. 


[1.] Four years’ possession of a chattel in another State, will not confer a ti- 
tle, by virtue of the 4th section of our Statute of 1822, as against a judg- 
ment lien on said property obtained in this State—the chattel having been 
removed before the judgment could be enforced. 


[2.] Where a negro slave, subject to the lien of a judgment, in this State, 


was taken into the State of South Carolina and sold to an innocent pur- 

chaser, where he remained for more than four years: Held, that such 

purchaser did not acquire title by virtue of the Statute of Limitations of 

that State, as against the lien of the said judgment; and that as the 

State of South Carolina has already made a similar decision, as to a slave 

taken from this into that State, the comity of the two States is not violated 
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by a judgment which holds the said slave liable to seizure upon the execu- 
tion, on returning into this State. 


Claim, in Franklin Superior Court. Tried before Judge 
JACKSON, October Term, 1854. 


In 1841, John R. Stanford obtained, in Franklin Superior 
Court, a judgment against Job Hammond for $142,%%,, with 
interest. The defendant appealed and gave James M. Stovall 
as security; and the plaintiff again recovering, the money was 
made out of Stovall, and he obtained control of the fi. fa. 
against Job Hammond. Pending the appeal in 1842, Ham- 
mond conveyed to South Carolina, a negro belonging to him 
named Sandy, and there sold him to one Cresswell, from whom, 
through several hands, the negro was conveyed, by purchase, 
to Wm. L. Hammond, the plaintiff in error, as trustee of a 
marriage settlement. In 1851, the Sheriff of Franklin Coun- 
ty, finding the negro Sandy in said County, levied said fi. fa. 
on him, at the instance of Stovall; and claim was interposed 
by Wm. L. Hammond, trustee as aforesaid. 

The question made upon the trial was, whether the claimant 
was protected by his possession of the negro in South Carolina, 
(he and those under whom he claimed having had such posses- 
sion in South Carolina, for about nine years,) either by the 
Act of this State or of South Carolina, by which a purchaser 
of personal property is protected from the lien of judgments 
against his vendor, after four years’ peaceable possession (in 
South Carolina five years). 

The Court held that the property was still subject to the 
lien of the judgment ; and on this decision, error is assigned. 


AKIN, representing VANDuzenr, for plaintiff. 
Coss & HuLt, for defendant. 


By the Court.—Starnes, J. delivering the opinion. 


The simple question presented in this case is, whether or not 
a 
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a negro slave, on whom there was a judgment lien resting in 
this State, but who, before the same was levied, had been re- 
moved into the State of South Carolina, where he remained in 
the possession of purchasers, in good faith, for more than four 
years, can be levied on and sold under execution issued upon 
said judgment, if he be brought back subsequently, into this 
State. : 

[1.] For the plaintiff in error, it is urged, that by the 4th 
section of our Act of 1822, it has been enacted, that “no judg- 
ment shall be enforced by the sale of any real or personal es- 
tate, which the defendant may have sold and conveyed to 
purchaser, for a valuable consideration, and without actual no- 
tice of such judgment: Provided such purchaser, or those 
claiming under him by such sale and conveyance, have been in 
peaceable possession of such real estate for seven years, and of 
such personal estate four years, before the levy shall have been 
made thereon’; that this Statute makes no exceptions tothe rule 
which it prescribes; that it is not the policy of our Courts to 
add exceptions to the same, and that therefore, the case at bar 
should not form an exception. 

We might recognize all this to be true, perhaps, and so re- 
cognizing it, feel that we were carrying the intention of the 
Legislature into effect, if it were a case where the claim in lien 
of the plaintiff in execution could have been asserted when the 
property had been removed beyond the State—if by any pro- 
ceeding in South Carolina or elsewhere, it could have been 
carried into effect as against this slave. But in the nature of 
things, this couldnot be. The judgment possessed no lien there ; 
and therefore, it is, we think, that the Legislature designed 
that this Statute should have application only where the pro- 
perty had remained within the State. 


[2.] But it was also argued, that by the law of South Car- 


olina, the plaintiff in error, by possession and lapse of time, 
had acquired a title to this slave, under and by virtue of the 
Statute of Limitations there in force, and that the comity 
which should prevail between coterminous States, requires the 
Courts of Georgia to recognize and protect such title. That 
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if title were not thus acquired by lapse of time ; yet, that inas- 
much as the judgment lien asserted by the defendant in error, 
was inoperative in South Carolina, the purchase of the slave 
there, in good faith, vested a perfect title in such purchaser ; 
and the same comity requires us to respect that title. 

As to what was said of the Statute of Limitations, we re- 
mark, that neither the plaintiff in error nor those under whom 
he claims, can derive title from that source, as against the 
claim of the defendant in error, for the simple reason, that his 
claim (a judgment lien) was of a character which could not be 
enforced in South Carolina, against this slave, by action of 
trover or any other of those actions which are operated upon 
by the Statute of Limitations. 

The other ground is of more importance, and involves the 
serious consideration, whether or not, from respect to the com- 
ity of contiguous nations, and to avoid a conflict of laws, the 
Courts of such nations should hold, that whenever property on 
which judgment liens rest is carried out of the State where the 
judgment is obtained, into a neighbor’s territories, and title to 
it is there obtained by innocent purchasers, these liens are for- 
ever extinguished, although the property may return whence 
it was removed. This question is of especial importance in the 
slave-holding States of our Union, where slaves constitute so 
large a portion of our wealth; a species of property which, in 
the nature of things, may be so easily removed from one State 
into another. 

To answer this question in the affirmative, we fear, would be 
to hold out dangerous encouragments to dishonest debtors. 
Still, whatever we might think of the policy of the measure, if 
our sister States were to propose it, or their Courts had adopt- 
ed the doctrine, it would operate with something like an ap- 
proximation to equality of right, and we should be prepared, 
perhaps, to meet them in the same spirit. 

But so far as the State of South Carolina is concerned, her 
highest Judicial tribunal has determined this matter—has de. 
cided that a citizen of Georgia, under similar circumstances, 
could not be protected in his title to a slave, acquired in good 
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a. 


faith in the latter State, against a judgment lien obtained in 





South Carolina—has anticipated the question of comity, and 


declared, not only that such a decision “holds out no conflict 
between the laws of the two States,” but that “harmony, not 
discord, will follow the principles which they have assumed.” 
Richards vs. Towles, (8 Hill R. 346.) 

Nothing remains for us but to adopt the same view of the 


subject, whens the case arises, as this does, between the laws of 


that and our own State. 
Let the judgment be affirmed. 





No. 85.—E.izaBETH Woops, administratrix of William 
Woods, deceased, plaintiff in error, vs. ANDREW HowELL, 
defendant. 


[1.] An action brought for the recovery of negro slaves, being an action for 
a wrong which has benefited the estate of the wrong-doer, does not abate 
by the death of the defendant. 


[2.] The 12th section of the Judiciary Act of 1799, does not command, that 
where the defendant shall die, the plaintiff shall sue out scire facias instant- 
ly, upon the expiration of twelve months from the grant of letters to the 
administrator, and at no time afterwards; but is simply permissive in this 
respect, and allows the same to issue at any reasonable time thereafter. 


Seire facias,in Lumpkin Superior Court. Tried before 
Judge Irwin, October Term, 1854. 


An action of trover for negroes had been brought by Andrew 
Howell against William Woods, who died pending suit. Eliza- 
beth Woods took out letters of administration on his estate ; 
and about fifteen months after the grant of the letters, the 
plaintiff sued out sczre facias to make her a party to the suit. 
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The administratrix objected to being made a party, on two 
grounds— 

1st. That the action abated by the death of William Woods. 

2d. That scire facias to make the said Elizabeth a party, 
could not issue after the expiration of so long a time from the 
granting of her letters of administration. 

Both objections were over-ruled by the Court; and the de- 
fendant excepts, and assigns the same as error. 


Makrtv, represented by McDonat, for plaintiff. 
AKIN, for defendant. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] It was undoubtedly the rule at Common Law, that 
where the action “was founded upon any malfeasance or mis- 
Feasance, was a tort, or arose ea delicto”’; such, for example, 
as trespass for taking goods, trover, false imprisonment, assault 
and battery, slander, &c. the maxim, actio personalis moritur 
cum persona applied. The Statute 4 Hdw. III. ch. T, 80 far 
modified this rule, as to permit executors, &c. to “have an ac- 
tion for trespass done to their testators, as of the goods and 
chattels of the said testators carried away in their life.” And 
it seems also to have been well settled, that where the deceased, 
by a tortious act, acquired the property of the plaintiff by con- 
verting it to his own use, and the estate of the deceased was 
thus benefited, although no action of trover or trespass would 
lie, yet the law would afford the plaintiff some form of action. 
(Kinsey vs. Heyward, 1 Cowp. 375. Cravath vs. Plympton, 
adm’r. 13 Mass. 453.. Hambly vs. Trott, 1 Cowp. 373.) 

By the 12th section of our Judiciary Act of 1799, it was 
enacted, that no suit shali abate by the death of either party, 
where the cause of action would survive in the same, or any 
other form. 

Now we have shown that such a cause of action as this be- 
fore us would survive, in some form, at Common Law. It fol- 
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lows then, that under the above provision of our law, this suit 
would not abate, even if the action were, in form, an action of 
trover. 

But such it is not. . It is framed according to the new forms; 
and is essentially different in its structure from the action of 
trover. It does not depend upon the allegation of a trespass 
or tort for its support; and in its nature, is perhaps allied to 
those forms which, upon such a cause of action, might be sup- 
ported at Common Law, after the death of the defendant. 

[2.] That section of our Judiciary Act of 1799, which de- 
clares, that where the defendant shall die, “it shall and may 
be lawful for the plaintiff to issue a scire facias in manner 
aforesaid, immediately after the expiration of twelve months,” 
&c. is permissive as to the time specified. It was not intended 
to command that the sczre facias should be then instantly is- 
sued, or never afterwards. The language used is: “It shall 
and may be lawful,” Xc.; and this clearly shows, that the de- 
sign of the Legislature’was what we have declared. If it be 
issued in any reasonable time thereafter, we think it is lawful. 
And this scire facias was issued within such reasonable time. 

Judgment affirmed. 








No. 86.—Zeruentau McGurris, plaintiff in error, vs. THE 
StTaTE OF GEORGIA, defendant. 


{1.] A decision of the Court in a criminal cause, in which the indictment is 
afterwards quashed, cannot be excepted to as erroneous, in a case tried upon 
a subsequent indictment for the same offence. 

[2.] Itis not necessary to the organization or continuance of the Superior or 
inferior Courts, that the High Sheriff should be present—his attendance may 
be by deputy. 
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[3.] A Deputy Sheriff may appoint a bailiff to do a particular act, though he 
cannot appoint a Bailiff to do the general business of his office. 

[4.] It is within the discretion of the Court to determine the number of which 
the panel of tales Jurors shall consist in capital cases, and the numer of 
panels which may be at the same time summoned. 

[5.] It is not necessary that the names of tales Jurors should be in the Jury 
box, or that they should be qualified to serve as Jurors at any time before 
trial. Itis sufficient, if at that time, they have the legal qualifications of 
Jurors. 

[6.] If several Jurors be sworn when another is challenged, the Court may 
assign any two of those sworn to try the challenge. 

[7.] It is unnecessary to consider the merits of an objection to Jurors over- 
ruled by the Court, if, upon other grounds, the Jurors are passed for cause. 

[8.] An objection, that the indorsement and return of “true bill” upon an in- 
dictment was not signed by one of the Jury as foreman: Held, to hav2 been 
rightly over-ruled, especially as the same was made after trial and verdict. 

[9.] A verdict to the following effect: ‘ We, the Jury find, from the evidence 
produted, that the prisoner is guilty of murder,” is not a special, bit is a 
general verdict of guilty. 

[10.] When, in the formation of a Jury in a criminal cause, one Juror has 
been sworn and another is challenged, the Juror sworn should be joined 
with two triors selected by the Court to try the challenge. 

{11.] A Juror who has heard any portion of the testimony in a criminal cause, 
upon oath, before the trial, and who states that he has formed and express- 
ed a decided opinion in relation to the prisoner’s guilt, is an incom petent 
Juror; although, upon this being discovered after trial, and a mot on for 
new trial is based thereon, he may swear that “he was influenced in his 
verdict, alone, by the evidence adduced before him, and the charge of the 
Court.” 

[12.] The Jury are judges of the law in criminal cases, in this: that they 
have the legal right to acquit the prisoner, although the Judge may charge 
them, that if certain facts be proven, he is guilty according to law; and al- 
though they may find those facts to be proven. But the Judge is their 
safe and reliable adviser as to the law. 

[13.] A charge is defective which precludes the Jury from giving due weight 
and consideration to any material circumstance, the effect of which, in their 
minds, might have been to reduce the crime from murder to voluntary man- 
slaughter. 


Indictment for murder, in Floyd Superior Court. Tried be- 
fore Judge Joun If. Lumpkin, May Term, 1854. 


This was an indictthent for the murdcr of John H. Wallace 
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A former bill for the same offence was quashed and a new one 
found. The following points were made on the trial: when 
the fourth panel of forty-eight tales Jurors was put upon the 
prisoner, his Counsel objected to the array on the following 
grounds: 

Ist. That the High Sheriff was absent from Court and the 
Court could not legally be held without him. 

2d. That two panels had. been summoned together. 

3d. That after one panel of forty-eight, every subsequent 
panel should consist of a less number. 

4th. That the panel had been summoned by persons, some 
of them Bailiffs, and one a private citizen, whose only author- 
ity to act was the order of the Deputy Sheriff. These objec- 
tions were all over-ruled by the Court, and the defendant ex- 
cepts. (The above panel were all set aside for cause.) 

Joseph Waters and John Rogers having been appointed by 
the Court as triors, and one Juror having been sworn in chief, 
the Court directed one J. W. George, a Juror challenged by 
the defendant, to be tried by the same triors, without joining 
to them the Jurymen who had been sworn in chief, the prisoner 
making at the time no objection, and this is assigned as error. 

After two Jurymen, to-wit: Thomas and Andrews, had been 
sworn in chief, they were directed to act as triors, and acted as 
such through the impannelling of the Jury, without joining to 
them the other Juryman as they were sworn; and this is alle- 
ged as error. A Juror named Russell was objected to by de- 
fendant, because he was not a resident of the county at the last 
revision of the Jury box, so that his name was not in the box; 
and another named Morris, because he was not of age at the 
last election for members of the Legislature. 

The objections were over-ruled, and the defendant excepts. 

When panel No. 9 was put on the prisoner, it was objected 
to because twenty-four of the number were the regular panel 
for the second week of the Court, and had been summoned be- 
fore the trial commenced; because some of them had already 
been put on the prisoner in other panels; and also, that many 
of them had been summoned on Sunday. 
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All which objections the Court over-ruled, which is alleged 
‘aserror. All these Jurors were set aside for cause. 

The Jury being impannelled, the following testimony was 
introduced in the cause’: 

A. §. Lorring, sworn by the State, says: that on July 18th, 
1852, in this, Floyd County, the killing of John H. Wallace 
by the prisoner accused, he, witness and Mr. Jones were in co- 
partnership in making brick ; they had two yards in one enclo- 
sure, and in the evening of the 18th day of July, Zepheniah 
McGuffie, the prisoner, came to witness to borrow a wheel-bar- 
row to carry some boards to cover a house inside one of the 
yards, for Mr. Jones. Witness loaned prisoner the wheel-bar- 
row, and the next thing he saw was deceased and prisoner pull- 
ing at the wheel-barrow. Deceased pulled prisoner and wheel- 
barrow both in the direction of the Mr. Jones’ brick-yard. De- 
ceased was attending to the brick-yard for Mr. Jones; was an 
overseer in the yard where there were about half dozen hands at 
work ; deceased pulled prisoner and the wheel-barrow to where 
the brick were. Prisoner said to witness, do you allow this 
damned rascal to have the wheel-barrow? Prisoner then gath- 
ered up a stone and followed deceased on to the yard, swearing 
as he, prisoner, went, that he would use that stone on deceased ; 
the next thing I saw, deceased was loading his wheel-barrow 
with brick; prisoner went up to where deceased was, and turn- 
ed the wheel-barrow over ; then deceased caught prisoner, took 
him by the collar, shook him (prisoner) until his hat dropped 
off, and said to prisoner, go away and let me alone; but decea- 
sed did not strike prisoner; prisoner then put on his hat and 
started off in the direction of Mr. Walker’s; thinks prisoner 
boarded with Mr. Walker; from the brick-yard to where 

Walker lives, it was between one-half and three-quarters of a 
mile ; the next thing he saw of prisoner he was coming back to 
the brick-yard with a gun; was gone between half and three- 
quarters of an hour; prisoner had a double-barrel shot gun, 
worth about ten or twelve dollars. Prisoner walked into the 
yard and said to deceased, now God damn you, leave here or 
I will kill you, and raised his gun to his (prisoner’s) face ; de- 
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ceased was engaged, with others, at the time, packing brick; 
and he said/boys, go and take the gun away from him; some 
of the boys said, Mr. McGuffie, don’t shoot here ; then prisoner 
took the gun down from his face; prisoner was twenty or thir- 
ty yards from deceased; deceased said to prisoner, if you raise 
that gun again I will throw a brick-bat at you; prisoner raised 
his gun again, and deceased threw the brick-bat at him, and 
then deceased jumped over the brick-hack ; where he jumped 
over it was between three and four feet high; when prisoner 
first put the gun to his face, deceased was standing in the 
crowd; when deceased threw the brick-bat at prisoner, he 
jumped over the hack and was in the act of picking up another 
brick, when prisoner walked round the end of the hack, fifteen 
or twenty feet and shot him in the lower part of the abdomen 
with a load from one barrel of the shot gun; the other barrel 
was cocked ; when the gun fired deceased fell; prisoner then 
passed across the yard to where witness was, a distance of some 
seventy-five yards, and said, God damn him I have shot him 
too low; I intended to shoot him through his God damned 
heart, and he is not the first man I have shot; prisoner 
came over into the yard where the witness had charge of, and 
commenced loading the barrel he had just shot; witness then 
went over to see if deceased was dead ; he found him lying on 
his belly, under the sill of the house Mr. Jones was building ; 
deceased asked witness for water, which he gave him; while 
there the prisoner came then in fifteen or twenty steps of 
where they were and asked if he was dead; deceased replied 
he was not, and that if it was God’s will he hoped he would 
not die; prisoner said God damn you, don’t give me any of 
your sauce, or I will give you another charge; while loading 
his (prisoner’s) gun in the yard, he boasted a good deal and 
said none of the McGuffie’s had ever been run over and he 
would be God damned if he should; there was. a fence be- 
tween where prisoner was standing and where deceased was 
lying ; the fence was made of plank upright, with two inches 
of space between them; deceased was lying where he could 
see prisoner, and when prisoner said God damn you, don’t give 
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me any of your sauce or I will give you another charge, he 
took the-gun down from his shoulder and put it to his face. 
Deceased was twenty or thirty yards, when shot, from where 
the sill was, under which he was afterwards lying, and prison- 
er tried to go about one hundred yards from where he was 
loading his gun to the house where deceased was lying; decea- 
sed had as much control over the wheel-barrow as witness did ; 
deceased lived four days after he was shot, when he died; wit- 
ness saw deceased in the time he was confined; was present 
when he died; witness thinks died from the wounds. 
Cross-examined—The enclosure contained about two acres; 
there was a fence all around; there were two brick-yards 
within their enclosure; witness and Mr. Jones were in co-part- 
nership in one yard, the other belonged to Mr. Jones, and de- 
ceased controlled the hands of Mr. Jones’ yard, and witness 
those of the other; Mr. Jones was having a house built. Mr. 
McGuffie was in the employ of Mr. Jones. Witness was at 
work in one yard, deceased in the other, prisoner on the house ; 
the wheel-barrow belonged to Mr. Jones, but the understanding 
between Mr. Jones and witness was, that the wheel-barrow was 
as much for one as the other, while they were together; from 
the time that witness let the prisoner have the wheel-barrow, 
it was between one hour and a half, before he saw them scuf- 
fling; witness says that prisoner asked him if he allowed the 
damned rascal to have the wheel-barrow, and to the best-of his 
recollection so stated it before; witness says the reason why 
he did not reply to prisoner was, that he knew deceased had as 
much control over the wheel-barrow as witness did ; there was 
considerable difference in the size of deceased and prisoner ; 
deceased was considerably larger than prisoner; when decea- 
sed took the wheel-barrow, prisoner took up a rock and follow- 
ed deceased: but there was nothing to prevent his throwing 
the rock. Mr. Jones-was not at the yard at the time; prisoner 
made no resistance when deceased shook him; witness says 
deceased did not throw but one brick and thinks he did not 
say in the former trial that deceased threw more than one 
brick; witness says there was no difficulty between he and 
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prisoner that he knew of; prisoner accused him of taking his 
boat, for which witness paid prisoner; witness had some one’s 
boat, but don’t know whether it was his or not. 

Samuel Stewart, sworn, says: Prisoner came to him and 
gave himself up; witness asked him what it was for; prisoner 
replied, he had shot deceased—had shot him too low—had in- 
tended to shoot him through the heart—said take me and hang 
me or do what you please with me; this was all he (prisoner) 
gaid at the time. 

Samuel Johnston, sworn, says: He was going down to where 
the difficulty had happened, and met prisoner, perhaps in the 
custody of Mr. Wimpee; witness asked prisoner if he was the 
one who had shot deceased; his reply was, that he was the 
one; witness then asked if he thought he had killed him ; pris- 
oner said no, he thought not—said he intended to shoot himin 
the heart, but that he was a little frightened, and that deceas- 
ed was in the act of throwing at him at the time and let the 
gun fall a little and shot; he thought he shot too low; witness 
had been acquainted with deceased for some time previous to 
the difficulty. 

Cross-examined: Witness said he understood from the pris- 
oner that the difficulty was about a wheel-barrow, but don’t re- 
member what he said about it; said also to witness that none 
of the McGuffies had ever proved cowards, and that he would 
not be the first to disgrace the family; said also to witness 
that he went home after his gun and thinks he (prisoner) said 
he loaded it, but is not certain. 

William B. Jones, sworn, says: He (witness) owned the 
brick-yard ; says there were two yards in the same enclosure; 
his (witness’) own hands worked in one yard; and that he was 
in co-partnership with Mr. Lorring and Beesley in the other ; 
deceased had control of the yard which he (witness) owned ; 
deceased had about as much control over the wheel-barrow a8 
Lorring ; whichever needed the wheel-barrow the most he con- 
sidered he had the best right to it; deceased’s name was John 
H. Wallace, and that prisoner’s name is Zepheniah McGuffie; 
prisoner had about five hundred shingles wheeled up to the 
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house—a sufficient amount to have kept him employed the bal- 
ance of the day. 

Cross-examined: Witness says he had prisoner; was at 
work for him; prisoner had been sick a few weeks before the 
difficulty happened; he was quite sick; witness sat up with 
prisoner when sick; deceased may have been at work while 
prisoner was sick ; he (deceased) had been employed but a short 
time in the yard; prisoner’s chest of tools was left at witness’ 
house after the difficulty happened; don’t remember whep 
they were carried there ; prisoner went te work as soon as he 
was able after his illness; prisoner may have grown a little 
taller since the difficulty, but don’t think he is. any heavier; © 
witness generally had some white man to take charge of the 
hands in the yard; don’t know whether prisoner knew decea- 
sed had control of the hands at the time of the difficulty or not. 

Thomas J. Word, sworn, says: He isa practicing physician; 
went to see deceased; found him very sick, lying on his bed, 
with many shots in his belly, ranging from his navel down; 
witness, with Dr. Smith, made a post mortem examination after 
his death and found that as many ¢s four shots had entered his 
intestines, had produced inflammation and destructive mortifi- 
eation, and in his opinion produced deceased’s death; witness 
got out only two shot. 

Cross-examined: Says the shot extracted looked like they 
were small sized squirrel shot; looked like he (deceased) had 
been shot with some larger than those examined; says decea- 
sed lived four days after being shot. 

Counsel for the State asked the following charges, which 
were given by the Court: That the sworn duty and the only 
duty of the Jury, is to determine the issue made upon the bill 
of indictment ; that they were not to consider the consequen- 
ces of their verdict, and that their conscientious scruples upon 
the subject of capital punishment, has nothing to do with their 
verdict ; that words and opprobrious language do not and, in 
law, cannot justify an assault. 

The Court, after having said that he could give all asked in 
charge as the law, either by prisoner’s Counsel or the State's 
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Counsel, when he read over this charge in the words request- 
ed, believing the language used inapplicable to any state of 
facts proved, according to the 3d section of the 4th division of 
the Penal Code; and then read from the Penal Code as fol- 
lows, and charged it to be the law as applicabie to the point: 
that provocation by words, threats, menaces or contemptuous 
gestures, shall in no case be sufficient to free the prisoner kill- 
ing from the guilt and crime of murder. That if the prisoner 
raised and pointed his loaded gun at the deceased, within a 
distance which the gun would carry, this act was an assault, 
and the deceased was justified in making resistance; that if 
the prisoner presented a loaded gun at the deceased, within a 
distance that the gun would carry, deceased was justified in 
throwing a brick-bat at prisoner; and that the throwing of the 
brick-bat cannot be urged as any,mitigation of the prisoner’s 
conduct, in continuing the difficulty in such a case. . If the 
prisoner presented a loaded gun, with an evil intention, and 
the deceased threw a brick-bat at him, and then the prisoner 
shot him, it is murder. Such a case shows that the prisoner 
began the difficulty, and that the deceased did no illegal act 
in throwing the brick-bat. 

This charge was given by the Court with this qualification, 
expressed at the time: that provided it was done with malice 
aforethought, the crime would amount to murder. Counsel 
for the defendant, amongst other things, asked the Court to 
charge the Jury, that the Jury are the judges in criminal ca- 
ses, both of the law and the facts, and have the legal right, 
both to construe the law and apply the facts—which charge 
the Court gave with this qualification: “the law as given you 
in charge by the Court.”” To the whole of which charge, thus 
given, Counsel for the prisoner then and there excepted, and 
here in this Court excepts. After the rendition of the verdict, 
which is as follows: j 


“We, the Jury, find from the evidence produced, that the 
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prisoner, Zepheniah McGuflie, is guilty of the murder of John 
H. Wallace. JOHN L. NIX, Foreman of the Jury.” { 


After the rendition of the verdict, defendant’s Counsel 
moved in arrest of judgment on two grounds— 

Ist. That the bill of indictment does not show that any one 
was foreman of the Grand Jury that found it. 

2d. That the verdict is not a general verdict; and there- 
fore, illegal. ‘tag 

The motion was over-ruled by the Court, and this is as- 
signed as error. 

Prisoner's Counsel then moved for a new trial, alleging as 
errors the various rulings of the Court before mentioned; and 
also, on the ground of newly discovered testimony, going to 
contradict one Lorring, a witness for the State; and also, that 
R. R. Bunce, one of the Jury, had heard the testimony on a 
former trial of this case, and had, before the trial, expressed a 
decided opinion of the guilt of the prisoner, which fact was un- 
known to the prisoner until since the trial. | 

With this motion sundry affidavits were filed; those toucl:- 
ing the witness, Lorring, are not necessary to be inserted. 
The following were filed, as to the Juror: 


GEORGIA—FLoyp County: 

The State vs. Zepheniah McGuffie. Indictment for mirder 
in Floyd Superior Court. In open Court, May Term, 1854, 
came Zepheniah McGuffie, and being sworn, says—that he did 
not know that Rufus R. Bunce, one of the Jurors who tried 
the above case at this term of the.Court, had formed an ex- 
pressed his opinion against this deponent until since the trial 
and rendition of the verdict, and had he so known, he would 
not have consented to take him, the said Bunce, on the said 
Jury; and says further—that since the trial aforesaid, he has 
discovered evidence—new evidence—by which he expects to 
contradict the witness, Andrew J. Lorring, who testified against 
him—which evidence is set forth in the affidavit hereto an- 
nexed, and was unknown to this deponent until since the said 
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trial; and this deponent did not, until since the trial, know of 
any evidence to contradict the said witness, Andrew J. Lor- 
ring. Sworn to before me in open Court, June Ist, 1854. 


A. B. Ross, Cl’k 8. C. Z. McGUFFIE. 


The following is the statement of the Juror: 

tufus R. Bunce, sworn, says: That he was present at the 
first trial, and heard the testimony given in to the Jury on the 
trial; that he had an opinion as to the guilt or innocence of 
the prisoner at the bar, but his opinion, although formed, he 
thought was not so fixed and decided as could not be changed 
by the evidence more full aud satisfactory; he had formed the 
opinion that the prisoner was guilty; when asked whether the 
opinion was decided, he answered that it was a decided opinion ; 
he further swears that he was influenced as a Juror in his ver- 
dict alone by the. evidence adduced before him as a Juror and 
the charge of the Court; says that he had not expressed the 
opinion to the prisoner and his Counsel before the last trial, 
but expressed it in part since; he thinks that he had expressed 
the opinion to others before the trial. Sworn to,in open Court 
and signed, ‘RUFUS R. BUNCE. 


A. B. Ross, Clerk. 


By the affidavit of L. P. Walker, it appeared that he heard 
Rufus R. Bunce, since the trial at the present term, say, that 
he was present at the former trial of this case and heard all 
the evidence, and has, from that time, made up and formed a 
decided opinion as to the guilt of the prisoner, and had ex- 
pressed it, as he thought. 

The motion for a new trial was over-ruled; on which decis- 
ion as well as the other decisions and charges excepted to, er- 
ror is assigned. 


J. W. H. UnpERwoop, for plaintiff in error. 


C. H. Smiru and Sol. Gen. Word, for The State. 
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By the Court.—Starnes, J. delivering the opinion. 


[1.] It is first alleged that the Court committed error in di- 
recting the Deputy Sheriff to summon certain persons as tales 
Jurors, who, at the time, were leaving or about to leave the 
Court room. 

The indictment under which this proceeding took place, was 
subsequently quashed, and a new Dill was returned, on which 
the trial proceeded, which we have now under consideration. 
The point made, therefore, has nothing to do with this case, 
and should not have encumbered the record. 

[2.] The Court did not err’in refusing to quash the fourth 
panel of Jurors summoned, because the High Sheriff was not 
in attendance on Court. 

Our Judiciary Act, in declaring that “the Sheriffs of the 
several counties shall attend the Superior and Inferior Courts 
in the respective counties,” &c. is simply directory to the Sher- 
iff. It was not intended that his presence should be necessary 
to the organization and continuance of the Court. Besides, it 
may be correctly said, that,attendance by duly qualified depu- 
ty, in legal contemplation, is attendance by the Sheriff. 

[3.] The Court below was also right in refusing to dismiss 
this panel, on the ground that the Jury had not been summon- 
ed according to law—a portion of the panel having bech sum- 
moned by Jesse P. Ayer and others, who were acting as Bai- 
liffs. 

It appears by the record, that these persons had been ap- 
pointed Bailiffs by the under Sheriff, for the purpose of exe- 
cuting this particular duty. This was lawful. An under 
Sheriff may constitute a Bailiff for the purpose of doing a par- 
ticular act; though he cannot appoint a deputy to do the gen- 
eral business of the office. (Leak vs. Howell, Cro. Eliz. 533. 
Parker vs. Kett, 1 Lord R.658. 12 Mod. 467. 1 Salk. 95. 
Hunt vs. Burrell et al. 5 John. 138.) 

[4.] The several panels put upon the prisoner consisted of 
forty-eight Jurors; and it. was objected, after verdict, that af- 
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ter the first panel had been summoned, each successive panel 
should have consisted of a less numher: 

The regulation of this matter at Common Law, in capital 
-cases, frequently seems. to have depended very much upon the 
exigencies of the trial, and was within the discretion of the 
Court. (10 Co. 105, a. 8 Bac. Abr. Tit. Juries, C. State 
vs. Lamon, 1 Hawk. 175.) Our Statute of 1799 declaring, as 
it does, that “‘ when, from challenge or otherwise, there shall 
not be sufficient number of Jurors to determine any civil or 
criminal case, the Court may order the Sheriff or his Deputy 
to summon by-standers or others, sufficient to complete the pan- 
el,” &c. in effect, places this regulation within the discretion of 
the Court, if it were not so before. The panel which is thus 
directed to be-made complete, is of course the panel of twelve 
who are to try the case ; for the language employed pre-suppo- 
ses that the other panel is exhausted “by challenge or other- 
wise.”’ The authority, then, which is given for the purpose of 
making this panel complete, is general, and not restricted, by 
any Common Law practice, as to the number of which the suc- 
cessive panels should consist. For convenience sake, perhaps, 
it may be more judicious to pursue the old practice in some ca- 
ses. But the matter may be safely left where, we think, the 
law places it, viz: with the sound discretion of the presiding 
Judge. 

[5.] In this case, one E. W. Russell was challenged by the 
prisoner, (when presented as a Juror,) on the ground that his 
name was not in the Jury box at the time of its last revision, 
though he had been six months in the county before the trial, 
and was otherwise a competent Juror. 

Objection was made, too, to Sion Morris, on the ground that 
he was not of age at the period of the last general election, 
though of full age at the time of trial. 

It is our opinion that the law does not require that the names 
of tales Jurors should be in the Jury box, or that they should 
have had the qualifications of Jurors at any time previous to 
the trial. It is sufficient, if they have the legal qualifications 
of Jurors at that time. There are several reasons for this view 
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of the subject; but we cannot dwell on them, as there is so 
much of this case, and so many more important points for our 
consideration. 


[6.] It is insisted that wher Daniel F. Sawyer was chal- 
lenged as a Juror, and put upon triors, the Court erred in al- 
lowing him to be tried by two only of the Jury, several others 
having been before that time sworn. 


The practice pursued by the Court was known to the Com- 
mon Law, and is pursued generally by the Courts of our State. 
“¢ Tf six’’ (Jurors) “be sworn and the rest challenged, the Court 
may assign any two of the six sworn to try the callenges.” 
(2 Hal. Hist. P. C. 275. 1 Ch. Cr. L. 549. 8 Bae. Abr. 
Ar. Juries, E.12.) For obvious reasons, this is a better prac- 
tice than to require all who are sworn to try each challenge. 


[7.] Objection was also made, that one of the panels of tales 
Jurors was summoned on Sunday. But it appears by the re- 
cord, that every one of the Jurors thus summoned, was chal- 
lenged and passed for other cause. It is unnecessary for 
us to give any opinion upon this objection. 

So too, it was objected, that a Grand Juror who was upon 
the Jury which returned the first bill against the prisoner was 
summoned upon one of the panels of the Petit Jury. But it 
appears, that he too was passed for other cause, and no injury 
resulted to the prisoner. 


Fuqua Beasly and William Ellison had been summoned on a 
previous panel of ¢ales Jurors, and were again returned upon 
another panel and put upon the prisoner; and this, too, was 
objected to as error. These Jurors were likewise passed for 
cause ; and it is unnecessary for us to say any thing in relation 
to the point made. 

[8.] Error was also assigned upon the refusal of the Court 
to arrest the judgment, because the return and endorsement of 
“true bill” upon the indictment was not signed by any one, as 
foreman of the Grand Jury. 

Upon this point we remark, first, that it has been held, that 
there is no positive law requiring that the foreman of the Grand 














CASSVILLE, APRIL TERM, 1855. 511 
McGuffie vs. The State. 








Jury should sign the finding at all. This seems not to have 
been required at Common Law. And so it has been decided 
in South Carolina. Creighton vs. Bell, (1 Nott ¢ McC. 256.) 
Our Statutes make no change in this respect. Though, as the 
Court say, in the case just cited, we think the practice usually 
adopted is advisable. 


In the next place, we observe, that this return seems to have \ | 
been signed by a Juror; but he did not sign as foreman. It 
could easily have been made certain by the minutes of the 
Court, however, we suppose, that he was foreman of the Jury; 
and if so, this might have been done; for in such case, that is , 
certain which may be made certain. 


Lastly, this is an exception which goes rather to the form 
than to the merits of the proceeding, and should have been ta- 
ken before trial, according to the provisions of our code. 


[9.] A verdict, such as that before us, is not a special ver- 
dict. .It is, in effect, a general verdict of guilty. A special 
verdict is rendered when the Jury find certain facts to exist, 
and leave the Court to determine whether or not, according to 
the law which controls these facts, the prisoner is guilty. But 
here,.the Jury find the prisoner guilty. 

[10.] During the progress of this case, and after Wm. H. 
Thomas, one of the Jurors sworn in chief had been accepted 
and qualified, Joseph W. George was challenged by the pris- 
oner, and the Court directed him to be put upon Joseph Wal- 
ters and John Rogers as triors, they be:ng by-standers and not 
having been sworn of the Jury, without joining the Juror 
Thomas with them. This course is not sanctioned by what ap- 
pears to be a well settled practice, and the Court below erred 
therein. 

If the challenge ‘be made to the first Juror, and of course 
before any one is sworn, then the Court will direct two indif- 
ferent: persons to try the question; and if they find the party 
challenged indifferent, he will be sworn and join with the tri- 
ors in determining the next chalienge. But when two Jurors 
have been found impartial and have been sworn, then the office 
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of the triors will cease, &e. (1 Ch. Cr. L. 549. Co. Litt. 
158. 8 Bac. Abr. Juries, H.12. . Williams, J.JSuries,: V.) 

[11.] The Court also. erred in refusing to grant a new trial 
on account of the expression of opinion by Rufus R. Bunce, 
one of the Jurors who had tried the prisoner. 

This Juror had heard a portion of the testimony as it was 
delivered at the first trial. He had.subsequently expressed the 
opinion to several persons, that the prisoner was guilty. And 
in his statement vindicating himself, he said that he had form- 
eda decided opinion. He was thus disqualified by the express 
provisions of our law. 

We have never decided that a Juror so disqualified might 
show himself competent by swearing, that notwithstanding such 
expression of opinion, &c. he felt that he was able to render a . 
fair and impartial verdict, or that he had rendered such ver- 
dict. And especially did we not so decide in the case of John 
Anderson vs. The State, (14 Ga. 709.) That case, and all 
others should be considered secundem subjectam materiam. 
There the Juror had expressed an opinion from rumor. And 
we held that the effect of his affidavit was to show, that the 
opinion formed and expressed by him under these’ circumstan- 
ces, was not a fixed opinion; that it may have yielded and did 
give way, probably, to the force of the testimony when heard 
by him upon oath, and that he was therefore a competent Ju- 
ror, and would so have been pronounced if he had been chal- 
lenged on this account when first called up, and had been put 
upon triors. ; 

[12.] When instructing the Jury in this case his Honor, the 
Judge, was requested to charge, that in criminal cases the Ju- 
ry “are judges, both of the law and the facts, and have the le- 
gal right, both to construe the law and apply the facts ;” which 
charge was given, but the Court added, “the law as given you 
in charge by the Court.”’ 

I have carefully considered this subject. I have looked into 
all the cases that I can find, in which it is discussed, and the 
result-is, that I haye been induced, by the reasoning of: Mr. 
Justice Best, in Rex vs. Burdett, (4 Barn. § Ald. 95,) and of 
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Judge Kent, in the case of The People vs. Croswell, (8 John. 
Cas. 337,) to modify the opinion I expressed on this point-when 
the judgment was delivered; and I am now satisfied that in 
criminal cases, the Jury may be said to be judges of the law 
as well as of the facts, because the law gives to them the privi- 
lege of acquitting the prisoner, although the Judge may tell 
them, that according to law, if they find certain facts to be 
proven, he is guilty, and although they may find such facts to 
be proven; and this, their verdict, is final and conclusive. In 
this sense, it is legal for them to find a verdict contrary to the 
charge, and I am constrained to agree with Judge Kent, in ad- 
mitting that it cannot accurately be said that they would do 
wrong in exercising a privilege which, by law, is granted to 
them., I am not prepared to say, consequently, that the Leg- 
islature has granted to them a lawful privilege, which is not a 
rightful power. 

1 defer, therefore, to the view of this subject taken by my 
brethren, and agrée that they were right in holding that the 
Court below erred in restricting the Jury as he did on this 
point, to the law “as given them in charge by the Court.” 
He might have called their attention to the fact, that the 
Judge, by his education and position, was better skilled in the 
law than themselves as the general rule, and might be looked 
to by them as a reliable and proper adviser ; still, he should have 
added, that though, according to his view of the law, the pris- 
oner might be guilty; yet, if they took a view of that law dif- 
ferent from himself and deemed the prisoner innocent, they had 
the legal right so to find him. 

[13.] The charge of the Court, in our opinion, was otherwise 
defective, and may have been prejudicial to the rights of the 
prisoner. 

The Court instructed the Jury, among other things, that “if 
the prisoner raised and pointed the loaded gun at deceased, 
within a distance which the gun would carry, this act was an 
assault, and the deceased was justified in making resistance. 
That if the prisoner presented a loaded gun at the deceased, 
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within distance that the gun would carry, deceased was justi- 3 
fied in throwing a brick-bat at the prisoner, and the throwing 
of said brick-bat cannot be urged as any mitigation of the. pris- 
oner’s conduct in continuing the difficulty. If, in such case, 
the prisoner presented a loaded gun with evil intention, provi- 
ded it was done with malice aforethought, and the deceased 
threw a brick-bat at him, and then the prisoner shot him, it is 
murder. Such a case shows that the prisoner begun the difli- 
culty, and the deceased did no illegal act in throwing the brick- 
bat.” 

. Taking this part of the charge as a whole, we are satisfied 
that it was of a character too much to limit the Jury in deter- 
mining whether or not this crime was murder or voluntary 
manslaughter. : 

Mr. Loring, a witness for the State, testified that after the 
prisoner had presented his gun at the deceased, and had taken 
it down at the instance of some of the by-standers, the dece- 
dent said to him, “‘if you raise that gun again, I will throw a 
brick-bat at you, the prisoner raised his gun again, and decea- 
sed threw the brick-bat at him, and then deceased jumped over 
the hack” of bricks, &. Again he says: “ when prisoner first 
put the gun to his face, deceased was standing in the crowd ; 
when deceased threw the brick-bat at prisoner he jumped over 
the hack, and was in the act of picking up another brick, when 
prisoner walked round the end of the hack, fifteen or twenty 
feet, and shot him,” &c. 

Now let us suppose, that after the prisoner had presented his 
gun at the decedent, even though he had done so with malicious. 
intent to shoot him, he had desisted at the instance of the by- 
standers, and would not again have pointed the same at dece- 
dent or have fired on him, if the latter had not said what he 
did, and had not thrown the brick-bat. 

We will see from ‘the above statement, that it was possible 
the prisoner might not again have presented his gun, but for 
what he may have regarded as the bantering words of the de- 
cedent, nor have fired at him, but for the throwing of the brick- 
bat. If so, the crime may have been no more than voluntary 
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manslaughter. This was clearly possible; and yet, the charge 
of the Court assumed, that if the prisoner had thus, in the out- 
set, presented the gun with malicious intent, notwithstanding 
what followed, the killing was murder. 

We mean to express no opinion upon the evidence. We do 
-not wish to be understood as intimating that this crime did not 
amount to murder. We only desire to say, that it was the 
province of the Jury to determine this (they might possibly 
have found the same verdict, if the charge had been correct,in 
this respect) and that they may have been prevented by the 
charge of the Court from giving due weight and consideration 
to circumstances, the effect of which, on their minds, might have 
‘been to show that the prisoner would not have fired on the de- 
cedent when he did, if he had not been provoked by the lan- 
guage and conduct of the former; and that it was possible they 
might have regarded the throwing of the brick-bat as such an 
assault as would have reduced the crime from murder to man- 
slaughter. 

Let the judgment be reversed. 





No. 87.—Wiiu1aM F. Janes et al. plaintiffs in error, vs. THE 
TRUSTEES OF THE MeERcER UNIVERSITY, defendants in 
error. 


[1.] A party to a suit is not a competent witness for himself. 


[2.] It behooves him who alleges a person to be incompetent as a witness, 
from interest, to show the interest. 

‘[3.] Representations which do not appear to have been heard, or to have 
been acted on by a party, can constitute no ground of defence or of action 
for that party. 

{4.] If, on application to a person for a donation to a school, it is represented 

to him that the school is to be a manual labor school, and he agrees, on 

that representation, to make a donation, and afterwards, the manual labor 
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part of the school is abolished, the representation is a fraud on him, and 
he is not bound to make the donation. 


Assumpsit, &c. in Polk Superior Court. Tried before Judge 
Irwin, March Term, 1854. 


The trustees of Mercer University commenced suit against 
the executors of Thomas G. Janes, upon the following instru- 
ment : 


‘$1,000. In consideration of the importance of literary 
and religious institutions to the well-being of society, I hereby 
promise to pay the Treasurer of the Ga. Baptist Convention, 
or bearer, for the use of the Mercer University, Two Hundred 
Dollars on the 1st January, 1838; Two Hundred Dollars on 
the 1st January, 1839; Two Hundred on the Ist January, 
1840; Two Hundred Dollars 1st January, 1841; Two Hun- 
dred Dollars 1st January, 1842, for the faithful payment of 
which I hereby bind myself, my heirs and assigns. Oct. 30th, 
1837. (Signed) THOS. G. JANES.” 


The defence set up was a failure of consideration; and also 
a material alteration in the contract in this: that the agreement 
and understanding was, the subscription of Thos. G. Janes 
was for a manual labor institution, and that without his con-' 
sent the manual labor feature had been abolished in the Mercer 
University. 

George W. West, one of the executors of Janes, pleaded 
puis darrein continuance, a dismission from the Ordinary from 
his trust as executor, and now moved to be dismissed from this 
suit, or that his plea be first tried, as he was a material wit- 
ness for defendants. All of which was refused by the Court. 
After the letters dismissory were in evidence, the other de- 
fendants offered George W. West as a witness. The Court 
refused to admit him as a witness, and this decision is assigned 
as error. 

The plaintiffs below offered in evidence the depositions of 
B. M. Sanders and Thomas J. Burney; to which defendants 
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objected, on the ground that they were officers of Mercer Uni- 
versity; and it appeared, from the depositions themselves, that 
this money, if collected, would constitute a part of a fund, the 
‘interest of which was applied to the payment of their salaries. 
The Court over-ruled the objection, and this is assigned as er- 
ror. 

Defendants proposed to prove by several witnesses, that be- 
fore and at the time the note sued on was given (for the pur- 
pose of showing that the note was fraudulently procured), that 
Charles D. Mallory and other agents of the said institution, 
fraudulently represented to the community, from the pulpit 
and other public meetings, and privately, that the funds to be 
raised from subscribers (of whom Janes was one), were to con- 
stitute a fund to support a manual labor school; which testi- 
mony was rejected by the Court, on the ground that it 
did not appear that these representations were made in the 
presence or hearing of Janes. This decision is assigned as 
error. 

There was a good deal of evidence introduced, showing that 
the university at first @ncluded the manual labor feature, which 
was abandoned in 1844, without the consent of T. G. Janes. 
The Court charged the Jury, that the character and object of 
the contract must be ascertained from the writing—all parol 
negotiations being merged therein, and the contract cannot be 
added to or varied by parol. 

Defendant’s Counsel requested the Court to charge— 

1st. That if the Jury find that the school now in use is dif- 
ferent, materially, from the one to which the defendant’s tes- 
tator subscribed, and without his consent, the defendants are 
not bound to pay this subscription. 

2d. If the note was procured by representations that this 
was to be a manual labor institution, and he subscribed upon 
that representation, and the manual labor department was 
abolished, it was a fraud on his rights, and the defendants are 
not bound to pay. 

3d. That if testator signed the instrument sued on for the 
benefit of the Mercer University, and at the time he signed the 
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same it was a manual labor school, and that the same has been 
altered in a material part without his consent, the estate of 
testator is relieved. 

The Court declined so to charge, but instructed the Jury— 
that they must look to the contract under the legal rules laid 
down by the Court, and if they should find a material altera- 
tion in that, then the defendant’s testator was discharged ; that 
the abolition of the manual labor feature was not such a mate- 
rial alteration, unless it was in violation of the contract of the 
parties as contained in the instrument sued on; that fraud was 
never presumed, but must be proven; yet, it may be proven 
by circumstantial evidence; that the Jury must look to the 
contract to ascertain the object of the subscription or donation ; 
and if a material alteration has been made, after the making 
of the contract, without the consent of Thomas G. Janes, he 
was discharged; but if, from the evidence, the Jury should 
find that the subscription was made in consideration of the im- 
portance of religious and literary institutions to the well-being 
of society, their abolishing the manual*labor feature, if it was 
proved, was not such a material alteratien, in the opinion of 
the Court, as would discharge the defendant, unless it was det- 
rimenta! to Janes or some of the objects of the subscription— 
all of which were facts to be determined by the Jury and sub- 
mitted to them.” 

_ All of which charge and refusal to charge are assigned as 
error. 


Unperwoop & MircuHE 1, for plaintiffs in error. 
ALEXANDER and McDona tp, for defendants in error. 
By the Court.—Bernwnine, J. delivering the opinion. 


As long as the plea, puis darrein continuance of Geo. W. 
West remained undisposed of, he continued a party to the suit. 
That plea was not disposed of when he was offered as a wit- 
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ness. He was therefore, when offered as a witness, a party to 
the suit. 

[1.] And a party to a suit is not a competent witness for 
himself. 

It does not appear that the payment of the salaries of San- 
ders and Burney was at all dependent on the result of the suit. 
For aught that appears to the contrary, the interest of the fund 
already in hand was sufficient to pay them their salaries. It 
does not appear, therefore, that they were to gain or to lose 
anything by the verdict, go as it might. 

[2.] And unless interest be made to appear in the person 
offered as a witness, it is to be presumed that interest does not 
exist. 

[3.] It does not appear that Thomas G. Janes heard the rep- 
resentations made by Mallory and the other agents of the Mer- 
cer University, that the sums which might be subscribed were 
to constitute a fund to support a manual labor school. But 
unless he heard those representations and acted on them, it is 
manifest that they can constitute for him no ground of defence. 

One of the requests to charge was as follows: “If the note 
was procured by representations that this was to be a manual 
labor institution and he subscribed upon that representation, 
and the manual labor department was abolished, it was a fraud 
on his rights, and the defendants are not bound to pay.” 

Fraud vitiates all contracts—much more will fraud vitiate 
all mere donations. Fraud may consist in false representa- 
tions. (1 Story’s £q. §191.) To make a misrepresentation 

fraudulent, Story says: “the misrepresentation must be of 
something material—constituting an inducement or motive to the 
act or omission of the other party, and by which he is actually 
misled to his injury.” (§195 Story’s Eq. Id. §191.) 

Now if the manual labor feature in a manual labor school be 
not a material feature of such a school, it is difficult to say 
what is. It is the feature of such a school. 

[4.] When, therefore, on application to one for a donation 
to such a school, a representation is made to him that the 
school is to be a manual labor school, the representation is one 
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of a material kind. If, therefore, the representation be acted 
upon and a donation made, and then the manual labor part of 
the school be abolished, an injury; by means of the false rep- 
resentation, is inflicted on the donor. He is deprived of his 
money. ‘The transaction amounts to a fraud on him. 

. Numerous analogies to frauds of this sort are to be seen in 
the cases of part performance of contracts which are within the 
Statute of Frauds. One party, after he has allowed the other 
party to perform a contract which is forbidden by the Statute 
of Frauds, is not permitted to plead that Statute as an excuse 
for not performing the contract on his part. And why? be- 
cause, to permit him so to plead the Statute, would be to per- 
mit him to perpetrate a fraud on the other party. The subse- 
quent matter of a disposition or offer to plead the Statute is 
considered as having relation back to the time of the making 
of the contract, and to be evidence of an original intention to 
deceive; an original intention to use the Statute as an engine of 
fraud. 

So, here, the abolition of the manual labor branch of the 
school, subsequently to the time of procuring this donation, may 
be considered as having relation back to that time, and as being 
evidence tending to show an intention then existing, to effect 
the abolition of that branch, by means of representation that 
it was to be permanent, should have been made to subserve a 
purpose—that of procuring donations to the school. 

And that these representations were not put in the writing, 
made no difference. Parol evidence is admissible to show fraud 
in the procuring of a written contract. No rule is better es- 
lished than this. (3 Phill. Ev. (notes) 1475.) 

This request, then, in the opinion of this Court, was proper; 
and the Court below should have charged in accordance with 
it. 

I incline, myself, very much, to think that if, at the time 
when this subscription was made, the Mercer University, for 
whose use it was expressly made, was a manual labor school, 
the subsequent abolition of the manual labor department was,. 
of itself, sufficient to release the subscriber from his subscrip-- 
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tion. Insuchacasethe subscription, by its very terms, would be 
for the use, alone, of that which was a manual Jabor school. 
How, then, according to the strict terms of the contract, could 
the subscription be called for to be applied to any other use 
than that of a manual Jabor school ? 

How is such a case to be distinguished from that of Winter 
vs. The, Muscogee Rail Road Company, (11 Ga. R.) In that 
_ case, the corporation, after obtaining Winter’s subscription for 
a portion of its stock, changed the course of the road without 
his consent. And it was held that this released Winter from 
his subscription. Should a person who is a voluntary contrib- 
utor to a corporation, be in a worse situation than one who is 
a contributor for value; that is, for stock in the corporation ? 
T do not see why he should be. 

Be this, however, as it may, this Court is of opinion, that ta- 
. king the representations into the account, the Court below 
should at least have given the request aforesaid, already no- 
ticed, in charge to the Jury. And therefore, it is é opinion 
that there should be a new trial. \ 





No. 88.—JrrEMIAn Taylor AND OTHERS, plaintiffs in error, 
vs. JOHNSON, Governor, for the use of A. W. & W. P. Car- 
MICHAEL, defendants. 


{1.] Under the Acts of 1799, 1803 and 1845, is it the duty of the Judge of 
the Superior Courts to examine into the solvency as well as the legality of 
the Sheriff's bonds? Quere. 


{2.] Ifa bond be executed by HH & Co. as securities for T, and the bond is 
rejected by the officer appointed to take it, and afterwards, and without the 
knowledge of the previous securities, the name of W be added to the bend, 
and the officer then accept it, is it void astoH H & Co.? Quere. 


VOL. xvu.—66 
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[3.] ‘The liability of a surety cannot be extended beyond the actual terms of 
his engagement, and will be extinguished hy any act or omission which al- - 
ters the terms of the contract, unless it be with his consent. . 

[4.] It matters not whether the alteration in the contract be for the benefit 
of the surety or not, he has a right to stand upon the very terms. of his 
agreement. 

[5.] The only question in all such eases is, has the identity of the contract been 
destroyed? And would the plea of non est factum be over-ruled on d2mur- 
er, on the ground that the bond remained the same? 

[6.] Several plaintiffs in fi. fa. having distinct interests, may unite in a mo- 
ney motion against the Sheriff. 

[7.] A rule absolute against the Sheriff, is conclusive against him, and prima 
facie evidence against his securities. 

*[8.] The rule, that the whole sum must be given, is never applied to an ac- 
tion of debt upon the Sheriff’s bond, and that it is only in debt for an es- 
cape on execution, under the English Statutes of Edward and Richard, that 
the measure of damages is the amount of the debt, without abatement on 
account of the poverty of the defendant or of any other circumstance. 

[9.] The object of our law in requiring the Sheriff to give bond, and psescr’-- 
bing its conditions, was to provide, in addition to other remedies, more am- 
ple security to all persons interested in its faithful performance. 

[10.] It was not intended to increase the Sheriff's obligations or to re ider a 
more summary redress for his defalcations than existed by action 01 the 
case at Common Law; and therefore, not to conclude him from any de- 
fence which he had in that action. 

[11.] The action of debt on the Sheriff’s bond, is neither the remedy granted 
by the Statutes of Ldward and Richard nor the Common Law action on the 
case. It is an action of debt on a statutory bond, with a collateral.condi-- 
tion annexed, and a penalty prescribed for its violation. 

[12.] At Common Law the whole penalty was recoverable. To remedy this 
hardship and to render a resort to Equity unnecessary, 8 and 9 Wiliam 
II, ch. 2 was passed ; and that Statute has been adopted in Georgia. 

[13.] Under provisions of this Statute the defendant is liable to no greater 
damages than the plaintiff has sustained, to be ascertained by the Verdict, 
after a full investigation of ull the facts. 


Debt, in Habersham Superior Court. Tried before Judge 
Jackson, October Term, 1854. 


This was an action, brought by the Governor for the use of 
A. W. & W. P. Carmichael against Jeremiah Taylor late Sher- 
iff, and Thos, J. Hughes, Peter B. Haralson, James Colley and 
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Archer Whitehead, his securities, for a breach of his official 
bond. The declaration contained two counts—one founded on 
a rule absolute obtained against the Sheriff at a previous term 
of the Court, commanding him to pay over money to the plain- 
tiffs, and which he had not obeyed; and the other setting forth 
a breach of his bond in not selling certain property of John 
B. Fields and Peter B. Haralson, levied on by him, in obedi- 
‘ence to a writ of fi. fa. against them in favor of plaintiffs; and 
that he‘had failed to make the money on said fi. fa. or to re- 
turn the same in the time prescribed by law. 


Defendants pleaded, that since the granting the rule abso- 
lute, the property levied on had been sold and the proceeds 
distributed between this and other fi. fas.; that the defendants 
in fi. fa. had no other property and were insolvent; and that 
plaintiffs had not been damnified. ® 


The plaintiffs offered in evidence the Sheriff’s bond, in the 
usual form, and signed by all the parties, dated: 2d February, 
1852, attested as follows : 


“Tested and approved by 
THOMAS B. WHEELER, J.I. C. 
JAMES GRIGGS, J. I. C. 
. MOSES AYERS, J.I. C.” 
“Signed. by Archer Whitehead, in my presence, 17th April, 
1852. PHILIP MARTIN, C. 8. C.” 
On the bond was this entry : . 
‘“‘ Examined and approved, upon Archer Whitehead sign- 
) _ing as additional security, in presence of the Clerk of the Su- 
,perior Court, and ordered to be entered on the minutes, April 
ATth, 1852. JAMES JACKSON, J.S. C. W. 0.” 


The defendants objected to the admission of the bond in evi- 
‘dence, on the ground, that by the Act of Dec. 26, 1845, the 
Court was not authorized to strengthen the bond, by requiring 
: another name to be signed to it; and the bond so altered could 
not bind either the former securities or the one then signing. 
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THe Court over-ruled the objection and admitted the bond 
in evidence; and this decision is assigned as error. 

The plaintiffs introduced the original declaration and. judg- 
ment, and then a fi. fa. in their favor against Peter B. Haral- 
son and John D. Field, for the sum of $136 ,6;4. 

On the fi. fa. were the following entries: 


“25th February, 1853. Levied this fi. fa. on lot of land 
No. 389, in the 2d district of Habersham County, containing 245 
acres,‘more or less, the place whereon defendant, Haralson, 
now lives, anil whereon is situated the store-house occupied by 
said Haralson, in the village of Mount Yonah ; and lot of land 
No. 15, in the 2d district of said county ; 250 acres, more or 
less, known as the Boyd place, as Field’s property, and 125 
acres, more or less, of lot No. not known, in the 2d district of 
said county, improved, known as the Joe Hunt place; and part 
of lot of land No. 62, in the 2d district of said county; 215 
acres, more or less, the place whereon Elisha Cannon now lives. 
Pointed out by P. B. Haralson. 

J. TAYLOR, Sh’ff.” 


“4th October, 1858. All the above land sold according to 
law to Robert McMillan for Two Hundred and Ten Dollars ; 
and after paying all the cost, including levy, sale and advertis- 
ing fees of this and eleven other fi. fas. hereinafter named, 
leaves a balance of Thirty-two Dollars to be credited pro rata 
on this fi. fa. and two in favor af Force, Conley & Co.; one in 
favor of Wm. E. Jackson & Co.; one A. W. & W. P. Carmi- 
chael; one G. W. Ferry & Co.; one B, W. Force, J. P. Force 
& Benjamin Conley, survivors of L. M. & B. W. Force 
& Co.; two, Dunham & Bleakly; one, Snowden & Shear; 
one A. P. Dearing, Agent, &c. ; one Carmichael & Bean; one 
Baker & Wilcox. All of said fi. fas. issued from the Superior 
Court of said county, against Peter B. Haralson & John D, 
Field; pro rata share of this fi. fa. being one dollar and twen- 


ty-three cents. 
J. TAYLOR, Sh’'ff. 
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Received of J. Taylor, Sheriff, my cost, October 13, 1853. 
PHILIP MARTIN, C. 8. C.” 


The plaintiff then offered in evidence a rule nisi, of which 
the following is a copy: 


L. M. & B. W. Force & Co. vs. Peter B, Haralson and John 
D. Field. 

Wm. E. Jackson & Co. vs. the same defendants. 

Force, Conley & Co. vs. the same defendants. 

The same vs. the same. 

Dunham & Bleakly vs. the same defendants. 

The same vs. the same. ‘ 

A. W. & W. P. Carmichael vs. the same defendants. 

Carmichael & Bean vs. the same defendants 

A. P. Dearing, Agent, vs. the same defendants. 

G. W. Ferry & Co. vs. the same defendants. 

“John R. Stanford vs. Gabriel Sisk. 

Pitner & England, use of Gould, Bulkly & Co. vs. John C. 
Addison and John H. Wyly, security. 

Ramey & Story vs. George Mills. 

Joseph Scales vs. James McCracken. 

Horsey, Ives & Co. vs. Thomas M. Alston. 

All the foregoing being fi. fas. from Habersham Superior 
Court, it is ordered by the Court that Jeremiah Taylor, Sheriff ' 
of said county, return said fi. fas. into Court with his actings - 
and doings thereon, and show cause by this-day at twelve 
o'clock, or s6‘soon thereafter as Counsel can be*heard, why he - 
does not pay over to the several plaintiffs hereinbefore speci- 
fied, or their ‘Attorney, the several sums of money due to’each 
of them, respectively, on said fi. fas. 

JOHN R. STANFORD, PI'ffs’ Att’y. ° 

A true transcript from the minutes of Habersham Superior 
Court, April Term, 1853. 

PHILIP MARTIN, C. 8S. C.” » 


To the admission of this paper in evidence defendants object- 
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ed, on'the ground that several fi. fas. especially whea in favor 
of different plaintiffs and against different defendants, could not 
properly be included in one and the same rule. 

The Court over-ruled this objection and admitted the testi- 
mony ; whereupon, defendants, by their Counsel, excepted. 

Plaintiff then offered a rule absolute, taken at the same term 
of the Court, which, after reciting the rule nisi, including the 
statement of the same fi. fas. and stating that the Sheriff had 
shown no cause, went on to order, that the Sheriff do pay to 
the-several plaintiffs in fi. fa.-certain named sums of money, 
among which was the sum of one hundred and forty dollars 
and twenty-five cents to the present plaintiffs. 

To this paper defendants made the same objection and on 
the same grounds taken to the rule nis?; and being over-ruled 
by the Court they excepted. 

The plaintiffs here closed their case. 

Defendants introduced sundry fi. fas. against Peter B. Har- 
alson and John D. Field, in favor of various plaintiffs, on which 
there was due and unpaid about three thousand dollars, and of 
the same date with the fi. fa. of the present plaintiffs; and a 
fi. fa. against Haralson for about four hundred dollars, of older 
date. 
It.was shown, also, that on eight of these fi. fas. amounting 
to-about three thousand dollars, suits were now pending against 
them: in.Court, on the Sheriff’s bond, 

Defendants then introduced, as a witness, William A. Hunt, 
who testified that the property levied on under the fi. fa. of 
plaintiffs, in February, 1853, was all that he knew the defend- 
ants.in. fi. fa. to-have at that time, except a cow: or two. that: 
were supposed to be running in the mountains, and.a few hogs. 
in.the woods,'not, in all, amounting to: more property than is 
allowed to defendants under the Exempting Law; that in the 
fall of 1852 the defendants in fi. fa. had a store at Mt, Yonab, : 
containing a’ stock of goods worth, then, perhaps, several hun- 
dred dollars; that this stock was very much reduced by the 
latter part: of the winter, being then a: mere remnant) that 
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such property as,that. levied, on was, Erinn, in yalue from Febrn- 
ary to, October, A. D, 1853. 

They also introduced Edward Ferguson, who .testified that 
he was acquainted with defendants.in fi. fa..in 1858, and knew 
them to have no property but what .was levied,on, and that 
property of the sort levied.on was generally rising, from Feb- 
ruary to October in that year. 

Counsel for defendants requested the Court to charge, that 
if all the property of defendants in f. fa. subject to levy and 
sale, had been actually levied on by the Sheriff and ulti- 
mately sold, these defendants, or. at least those of them who 
were securities, could only be liable for the actual loss arising 
to plaintiffs in consequence of the delay of the sale; that the 
rule absolute against. the Sheriff was no evidence against the se- 
curities ; that if the Jury-believed, from the evidence, that the 
defendants in fi.,fa. were insolvent at the time the fi. fas. were 
in the hands of the Sheriff, or that all their property in the 
county, subject to levy and sale, had been sold under the fi. 
fa. of plaintiffs or other fi. fas. and applied to the payment of 
judgments against them according to their legal priority, be- 
fore the institution: of this suit, the Jury would be authorized 
either to find for the defendants or to. reduce the damages to 
the amount of injury actually sustained by the plaintiffs in jf. 

fa. in consequence of the neglect or misconduct of the Sheriff; 
or, if the Jury should believe, from the evidence, that any 

property of the defendants in fi. fa. had been unsold, they 

might increase the verdict by such an amount as the fi. fa. of 
plaintiffs would be entitled to, of the proceeds of such property, 

if brought to sale. ' 

This charge the Court refused to give, but charged the Jury 
as follows: 


“That the -rale absolute was conclusive evidence against the 
Sheriff, and prima facie evidence against the securities ; ‘that 
hence, the securities. could protect themselves in this suit 
upon their bond, by any defence which would have availed the 
Sheriff in reply to the rule absolute. The question ‘then was 
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narrowed to this: would the facts now proved by the. securi- 
ties, that the property was levied on by the Sheriff prior~ to. 
the granting of the rule nisi, but unsold until two terms of the 
Court had elapsed, and the rule nisi and absolute had both 
been granted, and that the Sheriff had in his hands the other 
ji. fas. in evidence before the Jury, have been a good and suf- 
ficient reply to the rule absolute by the Sheriff? If so, they 
would’ protect the securities now; if not, they afforded no pro- 
tection to the securities now. In the judgment of the Court, 
they could not have protected the Sheriff in reply to the rule ; 
and therefore, were no protection to the securities in this suit 
upon their bond, notwithstanding the subsequent sale of the 
property levied on, and the distribution of the proceeds thereof 
to the other fi. fas.; and hence, it was the duty of the Jury to 
find for the plaintiffs, with interest ‘and cost; and that the 
true measure of damages was the amount ofthe debt, with in- 
terest, at twenty per cent. from the date of the rule—and they. 
must so find under this law of the case.” 


To which charge and refusal to charge defendants excepted. 

The Jury returned a verdict for plaintiffs for One Hundred 
and Forty Dollars and Twenty-five Cents, principal, with in- 
terest thereon, at twenty per cent. from the 14th day of May, 
1858, with costs of suit. 

And the Counsel for defendants dseapata, on the following 
grounds : 


First. That the Court erred in over-ruling the objection 


_ made by defendants to the admission of the paper purporting 


- 





to be a Sheriff’s bond in evidence. 
Second. That the Court erred in allowing the rule nisi ten- 
dered by plaintiffs to go in evidence. . 
Third, That the Court erred in allowing the rule absolute to. 
go in evidence. 
Fourth. That the Court erred in 7 to Peres as re- 
quested by defendants. 
Fifth. That the Court erred in charging that the rule abso- 
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lute was conclusive evidence against the Sheriff, and prima fa- 
cie evidence against the securities. 

Sixth. That the Court erred in charging that the Sheriff’s 
securities could make no defence to this suit that the Sheriff 
could not have made to the rule nis? ; 

Seventh. That the Court erred in charging that the debt of 
plaintiffs was the measure of damages, and that the Jury must 
find that amount for plaintiffs. 

Eighth. That the Court erred in charging the Jury that the 
facts proved in this case constituted no defence for the Sheriff 
or his securities, either in bar or in mitigation of damages. 


AcKkERMAN ; Coss & HULL, for plaintiffs in error. 
SranrorD, for defendants. 
By the Court.—LumPpkix, J. delivering the opinion. 


{1.] Every point in this case is encompassed, more or less, 
with doubt and difficulty—perhaps none more so than the first. 
Jeremiah Taylor haying been elected Sheriff of Habersham 
County the first of January, 1852, on the fifth day of Febru- 
ary next ensuing, gave bond for the faithful performance of the 
duties of his office, with Thos. J. Hughes, P. B. Haralson, 
James Colly and R. Nash as his securities. The bond was at- 
tested and approved by three Justices of-the Inferior Court. 
On the 17th day of April thereafter, being the first sitting 
of the Superior Court for that county after the election and 
_ qualification uf Taylor, Judge Jackson examined the bond, as 
it was made his duty to do, under the law, and passed the fol- 
lowing order: ‘Examined and approved by Archer White- 
head’s signing as additional security, in presence of the Clerk 
of the Superior Court.”” And this was done, as appears by the 
official attestation of that officer. ; 
The action against the Sheriff and his securities, for the offi- 
cial misconduct of the Sheriff was brought upon this bond; 
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and when the bond was offered in evidence, it was objected up- 
on the grounds—Ist. That by the Act of December 26, 1545, 
the Judge of the Superior Court was not authorized to strength- 
en the Sheriff’s bond, by requiring another name to be s:gned 
to it—and 2dly. That the bond, so altered, could not bind 
either. the old or the super-added security. 

The first question necessarily involves a construction of the 
Act of 1845—and in order to do this intelligibly, it becomes 
necessary to glance briefly at our previous legislation upon the 
same subject. 

The Act of 1799. (Cobb's Digest 57, 45) declares, “ That the 
Sheriffs of the several counties shall attend the Superior and 
Inferior Courts in the respective counties when sitting, and by 
themselves or deputies, execute throughout the counties all 
writs, warrants, precepts and processes directed to them, under 
the authority of any Judge or Justice of the said Superior or 
Inferior Courts, or the Clerk of either of the Courts; and the 
said Sheriffs or their deputies shall have power to command all 
necessary assistance in the execution of their duty; and to ap 
point, as there shall be- occasion, one or more deputies; and 
before any Sheriff shall enter upon the duty of his appointment, 
and being commissioned by the Governor, he shall be bound 
for the faithful performance of his duty, by himself and his de- 
puties, before any one of the said Judges, to the Governor of | 
the State, for the time being, and to his successors in office, 
jointly and severally, with two good and sufficient securities, in- 
habitants and free-holders of the county, to be approved of by 
the Justices of the Inferior Court or any three of them, in the 
sum of $20,000; and the said bond shall remain in the office of 
the Clerk of the Superior Court of such county, and may be sued 
for by order of said Court, for the satisfaction of the public or per- 
sons aggrieved by the misconduct of the Sheriff or his deputy,” &c 

In 18038, doubts having arisen as to who was the proper per- 
son authorized and intended by the foregoing act, to take the 
bonds and obligations of Sheriffs, a declaratory Statute was 
passed, (a very common sort of legislation in this State) to the 
effect: ‘That any Judge of the Superior or a majority of the: 
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Justices of the Inferior Courts of the respective counties 
throughout this State, is and are, and by intendment of law, 
ought to have beon taken, held, deemed and considered as com- 
petent in law to take the bonds or the obligations of Sheriffs 
and to qualify them as by law directed.” (Cobb's Digest, 199.) 


By a careful perusal of the Act of 1799 and 1803, it will be 
seen that the doubts which arose under the former of those 
Statutes and the remedy provided by the latter for their remo- 
val, related exclusively to the question as to who should take 
Sheriffs’ bonds; and the law directed that either the Judges 
of the Superior or the Justices of the Inferior Courts, or a ma- 
jority of them, might perform this service. And by scrutini- 
zing the Act of 1799 closely, does it not seem plain that no 
matter by whom the bond was taken, the security was to be ap- 
proved by the Justices of the Inferior Court or a majority of 
them? To secure its legal execution, the duty of taking it 
might well have been confided to the Judges of the Superior 
Courts. At the same time, it must be admitted, that the Justi- 
ces of the Inferior Courts of the respective counties are better 
qualified, by their local knowledge, to judge of the sufficiency 
of the security. 

With this passing remark upon the previous Statutes, we 
come to the Act of 1845. It purports to be “ An Act to alter 
and amend the several Acts then in force in relation to the ta- 
king of Sheriff’s bonds,” and declares, that “‘ From and after 
its passage, it shall be the duty of the Judges of the Superior 
Courts of this State, at the first sitting of the Superior Court 
in any county, after a Sheriff shall have been elected and qual- 
ified for such Courts, to examine the official bond of such She- 
riff; and if the bond has not been taken in conformity to the 
law, it shall be the duty of the Sheriff to give another (?) bond 
in conformity to the law—which bond the Judge is hereby au- 
thorized and impowered to take ; and when so taken, shall be 
entered on the minutes of the Superior Court.” (Cobb's Di- 
gest, 217). 

Did the Legislature, by this Act, intend to confer upon the 
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Judges of the Superior Courts the power of examining into the 
solvency as well as the legality of Sheriff’s bonds ? 

We cannot resist the conviction, from the phraseology of 
this Statute as well as its predecessors of 1799 and 1803, that 
it was designed to delegate to the Judges of the Superior 
Courts the duty of supervising the formal execution of Sher- 
iff’s bonds, leaving it to the Inferior Courts, as before, to take 
care of their solvency. The Judges, says the Act, are to ex- 
amine the bonds to ascertain—what? Whether the security 
is sufficient? No, but whether they have been taken “in con- 
formity to the law.’ What was the mischief? Not that the 
public had suffered on account of the insolvency of Sheriff’s 
securities, but that they had escaped, by reason of some tech- 
nical defect in these instruments. This was the evil intended 
to be remedied. 

We know, however, that a different construction has been 
put upon this Act in some sections of the State; and contem- 
poraneous construction, when it is general and uniform, should 
have some influence even in the interpretation of a recent 
Statute. Perhaps the General Assembly had better settle 
this difficulty definitely; and thus, save further litigation upon 
the point. 

[2.] Conceding, however, that his Honor, Judge Jackson, 
was authorized to act in the premises, what is the effect of the 
change made in this instrument? The Act requires that an- 
other bond be taken in conformity to the law. Here an addi- 
tional security was added to the old bond, without the privity 
er consent of the former securities. 

Respectable authority may be found on both sides of this ° 
question. The case in Levinz, p. 35, establishes, that after 
the delivery of a bond a gew obligor may be added in this way, 
without avoiding the instrument as to any previous party. Chief 
Baron Gilbert in treating on this topic observes, “but if any 
material part of the contract be altered, after sealing and deliv- 
ery—as if A, with a blank left after his name, be bound to B, 
and afver, U is added as a joint obligor, this does not avoid the 
bon i; for he was bound to pay the whole money, without such 
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addition.” (1 Lofts’ Gilbert, 111.) And the case of Yonah 
vs. Clay, which the author quotes as reported in Ventris, 185, 
undoubtedly sustains the doctrine; for there, the Court over- 
ruled the plea of non est factum, on the ground that the bond 
remained the same as to the previous obligor. And the note 
at the end of Pigot’s case, (11 Coke,) also recognizes this prin- 
ciple. 

But in O’Neale vs. Long, (4 Cranch, 59,) the Supreme 
Court of the United States held, that if a bond is executed by 
Q, as security for S, to obtain an appeal from the judgment of 
a Justice of the Peace, and the bond is rejected by the Justice; 
and afterwards, and without the knowledge of O, the name of 
W be interlined as an obligor, who executes the bond, and the 
Justice then accepts it, it is void as to O. 

Mr. P. B. Key contended, in the first place, that the deed 
was void by the alteration in a matter essential; thereby ma 
king it the deed of four when it was only the deed of three 
persons; and that it was immaterial whether the alteration was 
for the benefit of the obligor or not, the only question in all 
such cases being, whether the deed be substantially varied. 
He insisted, secondly, upon the authority of W helpdale’s case, 
(5 Coke, 19 6,) that after the rejection of the bond by the Justi- 
ce, it could not be again set up without a new delivery ; that 
the Justice was substituted, by the law, for the obligee, and 
that his rejection is equally fatal as if the bond had been ten- 
dered to and refused by the obligee himself. (Shep. Touch- 
stone, TQ.) 

Mr. Mason, on the contrary, argued that the alteration did 
not vary the deed, as it was obviously for the benefit of the de- 
fendant; that it was not the less the deed of the defendant be- 
cause it became the deed of another ; that it was in the nature 
of a judicial proceeding and not a mere matter of contract be- 
tween man and man. It is a security required by law in a 
civil action. 

Chief J. Marshall, who delivered the opinion of the Court,. 
stated, “that the Judges did not agree upon the same ground, 
some being of the opinion that the bond was void by reason of 
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the alteration; and others, that it was vacated by the rejec- 
tion of the Magistrate, and could not be set up again without 
a new delivery—but that all agreed that the bond was void.” 

Two cases more perfectly parallel could not well be imag- 
ined. 

[8.] [4.] The rule of law is not disputed, that the liability 
of a surety cannot be extended beyond the actual terms of his 
engagement; and that his liability will be extinguished by any 
act or omission which alters the terms of the contract, unless 
it be with his consent. And for myself, I am satisfied that 
the uniform doctrine of the books, supported by numerous de- 

- cisions, is, that it matters not that the alteration be for the 
benefit of the surety, because he has a right to stand upon the 
very terms of his agreement. And it ‘ls no answer to a surety 
to say that the alteration is not material. He has a right to 
determine for himself, whether he will or will not consent to 
the alteration—whether he thinks it material or immaterial. 
No power of man can alter his engagement, and his liability 
be retained. He has a right to stand upon the. very terms of 
his contract; and without his consent, any variation of it is fa- 
tal. The law will not allow others to speculate as to whether 
or not the alteration be to his prejudice. Adhere to this. rule 
and the course of Courts is safe and simple. Depart from it 

‘and there is no limit—where will you stop? Who can tell 
what considerations influenced the first securities to enter into 
this undertaking with one another for Taylor? Pecuniary re- 
sponsibility is not the only nor always the main motive which 
moves parties to unite in such an undertaking. Personal as 

well as pecuniary considerations have much to do with it. 

There may be rich men that would be willing to be bound with 
Taylor; and yet, Hughes and the other sureties might utterly 

object to such an association. Has not each co-obligor the 
right to select his fellow-bondsmen? Where the measure of 
damages is unsettled, the popularity of parties in a community 
will have its influence, justly or not, in the amounts for which 
verdicts are rendered. ButI forbear toenlarge. Suretyships 
stand upon the exact agreement they have entered into, and 
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they would not stand without it. If it be a needful underta- 
king which is doubted by many and positively forbidden by 
Scripture, it is at least always one of peril; and it most usu- 
ally overtakes and overwhelms those whom we could most wish 
to see saved—the generous:and the humane. That is a bad 
policy which would increase its dangers. 

[5.] The only question then is, has the ¢dentity of the bond 
been destroyed? Would the plea of non est factum be over- 
ruled on demurrer, on the ground that the bond remained the 
same? We forbear to decide this question. 

[6.] The plaintiff tendered in evidence a rule nis?, including 
sixteen cases, calling upon T'aylor, the Sheriff, to return the fi. 
fas. into Court with his actings and doings thereon; and to 
show cause why he did not pay over to the several plaintiffs 
therein specified, the amount of money due to each of them 
respectively, upon the executions. 

To the admission of this paper in evidence defendants ob- 
jected, on the ground that these various cases in favor of dif- 
ferent plaintiffs and against different defendants, could not be 
included in the same rule. The Court over-ruled the objection 
and allowed the testimony to go to the Jury; and thereupon, 
defendants, by their Counsel, excepted. 

The only authority read and relied upon in support of this 
exception is, the case of Patterson et al..vs. The Officers of 
the Circuit Court of Mobile, (11 Ala. R. 740.) The first head 
note is, that several plaintiffs having distinct interests, cannot 
unite in a motion against the Sheriff. 

Without stopping to inquire whether or not the opinion of 
the Court justified this marginal proposition, we have only to 
say, that a contrary practice, founded in convenience, and at- 
tended with-no practical evils, has obtained in all the Courts of 
all the Circuits in this State, time immemorially. And that 
we see no sufficient reason for departing from it at this late 
day. Any number of parties unite in a creditor’s bill. And 
a money motion has always been analogized to a proceeding in 
Equity. 

The same objection was taken to the rule absolute as that 
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alleged against the rule sz, and was over-ruled by the Court, 
and the decision excepted to. 

We deem it unnecessary to repeat what we have already 
said upon this point. 

[7.] The next question made by the record i is, how far was. 
the rule absolute taken against the Sheriff, evidence in the suit 
upon the bond against his securities? Counsel for the defend- 
ants insisted on its entire rejection: whereas, the other side 
maintained that it was conclusive as to the liability of the se- 
curities. The Court following the lead of most of the Ameri- 
can cases and of this Court, took the middle ground, and charg- 
ed that the rule absolute was conclusive against the Sheriff, 
and prima facie evidence against the securities. 

After a careful re-consideration of the rule adopted by this: 
Court upon this subject, we are disposed to adhere to it, al- 
though it is somewhat difficult to perceive upon what principle 
it rests. One thought is suggested by this record—there are 
two breaches assigned i in the suit upon the bond—one, the fail- 
ure or refusal of the Sheriff to obey the rule absolute ordering 
him to pay over the money; and the other, the neglect of the 
Sheriff to sell the property levied on according to law. Is not 
his disobedience to the rule absolute such “ official misconduct” 
as constitutes a breach of the bond? And is not the judgment 
against him conclusive against the securities and every body 
else, of that fact? As to the quantum of ‘damages assessable 
under this assignment, that is quite a different thing. 

Mr. Justice Johnson, late of the Supreme Court Bench of 
the United States, said in one of his opinions, that Lord Coke 
seldom let an opportunity escape him that furnished an apol- 
ogy for exemplifying his indefatigable research, and to make: 
each case he reported authority for a score of positive decis- 
ions and the introduction to a mass of law upon questions to- 
tally distinct. And that his Reports, like the Text of Little- 
ton, are only to be considered as the occasion or exeuse for 
displaying his acquirements in the law learning of his day, and 
expressing his opinions upon judicial topics.” 

If Reports, which have gone through some twenty English 
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editions, and Commentaries, which are styled the “Golden 
Book,” “The Bulwark of the Law,” &c. are thus criticised, I 
shall content myself with citing merely some of the leading 
cases upon this head. (See Munford et al. vs: Overseers of 
the Poor of Nottaway, 2 Randolph's R. 313. 1 Wash. ( Va.) 
R. 31. 3 Atkin. 248. Peak on Ev. vol. I. p. 26. 4 Monf. 
243. 10Viner’s Ab. 464. 1 Greenlf. Ev. §187. 12 Wheat. 
515. 5 Binney, 184. 6 Ala. R. 826. 2 Leigh. 393. 4 
Ohio, 487. 4 Monf. 317. Note 3 to 4th vol. of Cowan ¢ 
Hill’s Notes to Phil. one Lv. Part II. 3d edition.) 

[8.] The last and main assignment of error is as to the 
rule prescribed by the Court as to the measure of damages in 
this case. : 

Judge JACKSON, under the decision of this Court in Craw- 
ford, Gov. ge. vs. Wood, Wofford et al. (7 Ga. R. 445,) 
charged the Jury, that the measure of damages was the amount 
of the plaintiff’s debt, with interest and cost, and 20 per cent. 
damages, from the date of the rule absolute. 

The facts in the case are these: On the 26th of October, 
1852, a fi. fa. at the instance of A. W. & W. P. Carmichael, 
the defendants in error, against Peter B. Haralson of Haber- 
sham and John D. Field of Lumpkin County, for the sum of 
$186.3,, including interest and cost, was issued and delivered 
to Jeremiah Taylor the Sheriff of Habersham-County; that on 
the 25th of February, 1853, Taylor levied upon lands of Har- 
alson in Habersham County; that at the adjourned term of 
the Superior Court, held on the 13th day of May, 1853, the 
property being unsold and no return of nulla bona made as to 
either of the defendants, a rule absolute was obtained against 
the Sheriff ordering him to pay over, instanter, the money‘due 
upon the plaintiff’s fi. fa.; that on the 4th of October, 18538, 
Taylor returned on the fi. fa. that he had sold the land for 
$210, and that. he had distributed the money to the plaintiff’s 
execution and eleven others againsf the defendants, still ma- 
king no return of no further property to be levied. And 
thereupon, on the 24th of February, 1854, the plaintiffs brought 
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their action of debt upon Taylor’ s official bond, against him 
- and his securities. 

The defendants proved that the proceeds of the. property le- 
vied on had been distributed to the various fi. fas. according to 
their respective liens; that all of Haralson’s property had been 
sold except a cow or two supposed to be running at large in the 
mountains and a few hogs in the woods, not amounting to more 
property than is allowed under the Exempting Law, in favor 
of poor debtors ; that in the fall of 1852 defendant had a store: 
at Mount Yonah, containing a stock of goods worth, perkaps, 
several hundred dollars; that the stock was reduced to a mere 
remnant by the latter part of the winter; that the property 
levied on was rising in value from February, 1853, when it 
was levied on, to October of that year, when it was sold. 
These facts were substantially testified to by all the witnesses. 

We are compelled to admit that it is competent for the Sher- 
iff, in a case like this, to prove, in mitigation of damages, any 
facts showing that the plaintiffs have suffered nothing or but 
little by his default or breach of duty. (7 Uf. ¢. W. 468, 473. 
4 Id. 145. 10 Mass. R. 470. 1 N. H. 82. 2 Mass. 526.. 
2 Bay, 395. 2 Bing. 817. 1 Johns. R. 215. T Id. 189. 
11 Mass. R. 89. Jd. 188. 2 Greenif. 46. 45 Hn. Com. 
Law R. 577. 28 Id. 3838. 1M. g¢ W.T18. 2 Ong M 
418. 10 A.g #.719. 2 Eng. Law § Eq. 260. 73 En. 
C. LZ. R. 3871. 24 Maine, 1838. 5 N. H. 483. 2 Mass. R. 
374. 101d.479, 6 Pick. R.468. 9 Metcalf,564. 9 Conn. 
R. 380. 16 Id. 555. 1 Hill’s N. Y. R. 8. 4 Sandf. N. 
Y. R. 67. 8 Watts, 153. 5 Watts § Serg. 455. 2 Gill. 62. 
9 Leigh. 397. 1 Hawks, 425. 1 Iredell, 318. Harper's 
Law R. 73.. 1 Bailey, 646. 4 Littell, 152. 43. J. Mar- 
shall, 202. 3 McLean’s C. OC. R. 97. 4 MeCord, 84. 16 
Ohio, 539. 6 Ga. R. 244. Sedg. on the Measure of Dama- 
ges, 506.) 

Indeed, I am satistied that the rule, that. the whole sum 
must be given, is never applied to an action of debt upon the 
Sheriff’s bond; and that it is only in debt for an escape on 
execution, under the English Statutes, that the measure of 























CASSVILLE, APRIL TERM, 1855. 539 


Taylor e¢ al. vs. Johnson, Gov. for use, &c. 








damages is the amount of the judgment, without abatement on 
account of the poverty of the debtor or any other circumstance. 
And yet, so firmly persuaded I am of the necessity of holding 
all officers td a rigid accountability, from the Chief Magistrate 
of the Union down to a tide-waiter or a railway tract-walker ; 
and seeing, as I think I do, in many of the adjudicated cases, 
the cause as well as the proof of the degeneracy and disregard 
of the law in these latter days, I would, were it in my power, 
uphold and maintain the doctrine in Tth Georgia Reports in 
all its stringency—not because it emanated from this Court, 
but because it is calculated to subserve and promote the best 
interests of the country. But convinced, as 1 am, that to do 
so would be to assume legislative functions, I cannot hesitate 
as to my duty. 

[9.] [10.] The object of our law in requiring the Sheriff to 
give a bond and prescribing its conditions, was to provide, in 
addition to other remedies, more ample security to all persons 
interested in its faithful performance. It was not intended to 
increase the Sheriff’s obligations or to render a more summary 
redress for his defalcations than existed by action on the case 

-at Common Law; and consequently, not to conclude him from 
any defence which he had in that action. Ina suit before a 
bond was required, actual damages only could be recovered, 
unless the action under the Statutes of Westminster 13, Ed. 
I. ch. 11, and 1 R. IZ. ch. 12 was adopted. Why should the 
amount to be recovered be different after the bond? A suit 
on the Sheriff’s bond is no more a pursuit of the remedy pre- 
sented by the Statutes than was the action on the case. And 
this is the clear, legal and conclusive view of this subject which 
has controlled my judgment. 

[11.] This, we repeat, is an action of debt, not under the 
Statutes of Westminster and Richard, but on a bond—a Stat-, 
utory bond—with a collateral condition by the Sheriff and his 
securities, for the faithful discharge of his duties, and with a 
penalty annexed for a violation. At Common Law the whole 
penalty was recoyered, notwithstanding it far exceeded the in- 
jury sustained. 
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[12.] To remedy this hardship and to render a resort to 
Equity for relief unnecessary, the Statute of 8 and 9 William 
III. ch. 11 was enacted. And that Statute has been adopted 
in Georgia. °(Sciley’s Digest, 288.) 

[13.] Under its provisions the defendant is liable to no 
greater damages than the plaintiff has sustained, to be. ascer- 
tained by the verdict of a Jury,except in a certain class of 
cases, and this is not oneof them. On the contrary, this case falls 
under the general rule, where the measure of damages is not 
fixed and certain, and where the party can only recover the 
damages which the Jury shall believe he has actually s”..tained 
under all the circumstances, and after a full investig:-. n of all 
the facts. 





No. 89.—Wizey Kinsey and others, plaintiffs in error, vs. 
Tue Lessex oF Josera SENSBOUGH AND OTHERS, defend- 
ants in error. 


[1.] Where, in an action of ejectment, a demise is laid in the name of sever- 
al lessors, and upon the trial, title is proven in one of them only, and the 
defendant shows by the Counsel who appears for the plaintiff, that he rep- 
resents another lessor, between whom and the lessor in whom title is pro- 
ven no connection is made out, the Counsel at the same time stating that 
he does not know the latter, and has no instructions from him: Held, that 
this was not a sufficient ground for the dismissal of the action. 

[2.] Where, in an action of ejectment, an appeal was entered from a verdict 
in favor of the defendant, by one of several lessors of the plaintiff, and a 
motion was made by defendant’s Counsel, after the case had proceeded to 
trial, and in his concluding remarks to dismiss the appeal : Held, that even 
if this motion might have been sustained at an earlier stage of the case, it 
was then made too late. 


Ejectment, in Whitfield Superior Court. Tried before 
Judge Joun H. LuMpKIN, October Term, 1854. 
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The lessee of Harrison Rogers brought an action of eject- 
ment to recover from the plaintiffs in error a tract of land; 
subsequently, by an amendment, demises were laid in the name 
of Joseph Sensbough and other persons. On the appeal trial, 
the plaintiffs below introduced a grant to Joseph Sensbough, 
proved the locus in quo and closed. Defendants then proved 
by D. A. Walker, Esq. the Counsel for plaintiffs, that he never 
saw or knew Joseph Sensbough, nor knew where he lived, nor 
had any authority from him to use his name, but that he was 
employed by Harrison Rogers. 

The Court charged the Jury, that Rogers had the right to 
use the name of Sensbough, without authority from him, and 
without showing any connection betwevn his title and that of 
Sensbough, or that it was necessary for the assertion of his 
rights. 

This charge is assigned as error. 

Defendants’ Counsel moved to dismiss the appeal, on the 
ground that there was no evidence of an Appeal. The cause 
was originally brought in Murray County, and transferred to 
Whitfield, when organized as a new county, by an order pass- 
ed at Murray, transmitting it and ordering it entered on the 
appeal docket. The Court over-ruled the motion, on the 
ground, it would presume there was an appeal until the contra- 
ry was shown. 


This decision is assigned as error. 


Unperwoop, for plaintiff in error. 


AKIN, for defendant in erfor. 


By the Court.—Starnes, J. delivering the opinion. 


[1.] We do not entirely agree with the decision of the Court, 
upon the motion to dismiss the case, because Harrison Rogers 
had shown no connection between his title and that of Joseph 
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Sensbough ; yet, we think the Court was right in refusing the 
motion. ' 

That motion rested upon the affidavit of Dawson A. Walker, 
Attorney at Law for Rogers, one of the plaintiff's lessors, (and 
he who seems to have been chiefly interested,) and on nothing 
else. As the case stood, that showing did not authorize a dis- 
missal of the suit. : 

The Counsel making this motion seems to have lost sight 
of the peculiar character of this action. He should remember 
that the fictitious John Doe is here the plaintiff, and that ac- 
cording to the record as it was presented, Joseph Sensbough 
had precisely the same relation to the case which Harrison 
Rogers had. Both were lessors of the plaintiff. Joseph Sens- 
bough was therefore as much entitled to the benefit of the ver- 
dict as was Harrison Rogers. The evidence introduced showed 
title in the former, and failed to connect the latter with that 
title. And there’is nothing in the evidence of Mr. Walker 
which goes to negative the conclusion, that the recovery by the 
fictitious plaintiff shoyld enure to the benefit of Joseph Sens- 
bough. Although#hat Attorney may not know him, and may 
not represent him,#yet Harrison Rogers may know him, and 
be authorized by him to have this suit brought. So that for 
all that appears-in the affidavit, this is a good recovery. 

As to the difficulty which may arise, when the Sheriff shall 
come to execute the writ of habere factas, in putting any oth- 
er person than Joseph Sensbough in possession ; that point is 
not at present presented for our decision, and it is not necessa- 
ry that we should express any opinion upon it. 

[2.] We-affirm the judgment of the Court, also, in refusing 
to dismiss the appeal. 

Taking into consideration the peculiar character of this ac- 
tion, we are not sure but that the appeal of Harrison Rogers, 
one of the plaintiff’s lessors, may be said correctly to have car- 
ried the cause to the appeal for all of them. 

But waiving this, we think that the motion to dismiss, spre- 
sented as it was in the concluding speech of defendant’s Coun- 
sel, was made too late. If it had been made at an earlier pe- 
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riod, and the Court had held the appeal to have been irregu- 
larly entered, it might have been perfected, and thus delay and 
expense would have been saved. It would not, therefore, have 
been just to sustain the motion at that late stage of the cause. 


Oy 





No. 90.--Jonn R. Marruewss and others, plaintiffs in error, 
vs. JOHN R. StanForpD and others, defendants in error. 


[1.] A company owning land, throws it into the form of stock and allots . 
shares of the stock to each member. It then levies an assessment from the 
members, on each share, and repays the assessment by an issue and sale 
of additional shares .of stock. Afterwards, it becomes incorporated, and 
soon gets to be insolvent: eld, that the creditors of the-corporation have 
no right to require the stockholders of the corporation to pay them the 
amount of the assessment. 


[2 ] Misrepresentations made by a company before it has become a corpora- 
tion, cannot, after the company has become a corporation, be made the 
ground of an action by creditors of the corporation, against the stockhold- 
ers in the corporation. 


[3.] Neither can fraudulent non-disclosures or concealments on the part of 
such company. 


In Equity, in Habersham Superior Court. Decision on de- 
murrer by Judge Jackson, April Term, 1854. 


This bill was filed by John R. Stanford and others, as cre- 
ditors of the Habersham Iron Works Company, against John 
R. Matthews and others, the stockholders in the same, alleging 
that these persons associated themselves together and purchas- 
ed a large body of land, with an iron foundry, forge saw, and 
grist mills, at the price of $20.000, and divided out the same 
among themselves in shares of $100 each; that at a meeting 
of these associates an assessment of ten per cent. was laid upon 
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each share, which was promptly paid in. In December there- 
after, they applied to and obtained from the Legislature an 
Act incorporating them asa body corporate. In the said 
charter appears this preamble, viz: ‘‘ whereas, a company has 
been formed for the purpose of establishing manufactories of 
various kinds in the County of Habersham in this State, and 
especially for the smelting and working of iron, making cast- 
ings, nails and bar iron, and have, for these purposes, purchas- 
ed an extensive body of land and water power in that county, 
and have now a large foundry and other machinery in actual 
operation, and have asked to be incorporated with such privi- 
leges as may enable them to increase their means and to ex* 
tend their operations, not only in the various manufactures of 
iron, but to those of cotton, wool, hemp, flax and other articles 
’ essentially useful and necessary ;” that they accepted the char- 
ter and continued to act under it until 1839; that in 1841, the 
company became insolvent and ceased to carry on operations ; 
that relying upon the representations ineluded in the said char- 
ter, the complainants gave credit to the company;: and thus, 
their debts were contracted; that they have obtained judg- 
ments on their debts and they have been found insolvent. The 
"pill farther alleged, that at the time of their application for a 
charter, the company was largely indebted for expenses and 
labor on account of the said property; that the foundry was- 
not in actual operation, and that it required $2.000 to put it 
into operation, which was subsequently done by means of the 
credit of the company; that in 1838, on the day of the accept- 
ance of the charter, the said associates passed an order offering 
for sale twenty additional shares for the purpose of paying back 
the assessment of ten per cent. before referred to, which was 
accordingly done. All of which said acts were alleged to be 
frauds upon the said creditors; and that they were ignorant 
of the facts until April, 1849.. The prayer was, that the stock- 
holders might be compelled to make up the amount of their 
capital stock and for general relief. 

The Court over-ruled a general demurrer'to this bill, and 
this decision is assigned as error. 
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Unperwoop; T. R. R. Coss, for plaintiffs. 
Coss & Hutt, for defendants. 
By the Court.—BEnnIinG, J. delivering the opinion. 


Is there any equity in this bill? Ifthere is, it must consist 
in one or more of three things, of which the first is the re-pay- 
ment of the ten per cent. assessment. 

It appears that before the company was incorporated, it con- 
verted its land into.a stock valued at $20.000, and divided this 
stock into two hundred shares of $100 each, and that it levied 
and collected an assessment of ten dollars a share on each 
stockholder, which it expended on its property; and that it re- 
paid this assessment to the stockholders by an issue and sale 
of twenty additional shares of stock. 

All this, it appears, was done before the company accepted 
the charter; that is, before it became a corporation. 

This being so, the $2.000 for which the additional twenty 
shares sold, never got to belong to the corporation—never be- 
came a part of the capital of the corporation. That sum be- . 
longed to the company as the company stood unincorporated. 
And when it was applied to the payment of the assessment, it 
was well applied; for it was applied to the payment of a debt 
or debts which the company justly owed—the assessment con- 
stituting a debt or debts against the company in favor of the 
stockholders assessed. 

And the creation of twenty additional shares of stock did 
not at all affect the quantity or value of the capital of the com- 
pany. It merely diminished the value of each share in that 
capital. But this was a matter for stockholders, not for cred- 
itors. 

[1.] By this operation then, nothing was abstracted from 
the capital of the corporation; and therefore, nothing was done 
by.the operation of which the creditors of the corporation could 
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complain, for all the right they could have against the corpor- 
ation, was the right to have the whole capital or property of the 
corporation applied to the payment of their debts. And that 
right they had, notwithstanding this operation of the unincor- 
porated company. 
There is, then, no equity in this one of the three things. 
The second of the three things is the misrepresentation, that 
the foundry and other machinery were in actual operation, 
made to the Legislature in the application for the charter. 
But this misrepresentation, if made, was not made by the 
stockholders in the corporation—those parties who are the de- 
fendants'to this bill; but by the unincorporated company. If, 
therefore, the misrepresentation raises a liability in favor of the 
creditors against any persons, it is against that company as it 
stood unincorporated. But it is not that company that is 
sought to be -made liable by this bill. - It is the stockholders 
in the corporation that the bill pursues. (1 Kelly, 523.) 
The last of the three things is the indebtedness of the com- 
pany at the time of their application for a charter, and the 
failure to disclose that indebtedness to the Legislature. 
There is no allegation in the bill, that this indebtedness of 
the unincorporated company was paid off by the corporation— 
no allegation that the corporation diverted any of the corpor- 
ate property to the payment of this indebtedness, which was 
not its own. On the contrary, the allegations in the bill seem 
to seek to make the impression, either that this indebtedness 
has never been paid off by any one, or if by any one, by the 
company before it was incorporated, and after its application 
for incorporation. | 
This being so, how have these creditors been injured by this 
indebtedness? If it still exists, it exists against the individu- 
als composing the company, as it stood unincorporated; and 
$0, Can never come in competition with the debts of these cred- 
itors, which are debts against the corporation. Ifthe indebtedness 
no longer exists, having been paid off by the company before it 
was incorporated, then that with which it was paid off never 
belonged to the corporation; and so, was never what the cred- 
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itors of the corporation had a right to look to for their pay- 
ment. 

[3.] Again: If the non-disclosure to the Legislature of this 
indebtedness constituted a fraud on these creditors, by whom 
was it that the fraud was committed? By those failing to 
make the disclosure. And they were the members of the com- 
pany as it stood unincorporated—not the stockholders of the 
corporation—stockholiers, some of whom were different per- 
sons from those constituting the unincorporated company. 

If, then, this non-disclosure was a fraud, the bill should have 
been against the parties to the fraud, instead of being as it is, 
against those who, in the character in which they are sued, 
viz: that of stockholders, were no parties to the fraud. 

In this respect, this ground is like the one just considered. 

There being no equity, then, in any of these three things, 

‘none is in the bill; and therefore, the demurrer should not 
have been over-ruled, as it was by the Court below, but should 
have been sustained. 

For the defendants in error was cited the New Theatre case 
in the first of Strobhart’s Reports. 

There are other reasons which, as it appears to me, show a 
total want of equity in this bill. But these I need not state. 





No. 91.—Dawson A. WatKER, guardian, &c. plaintiff in error, 
vs. ANDREW J. WELLS, defendant in error. 


[1.] In England a grant is issued by the Lord Chancellor, and a record is 
made of it in the Court of Chancery. 

[2.] When it is proposed to vacate a grant in England, a writ of scire facias 
issues from the Common Law side of the Court of Chancery, and where the 
grant is enrolled, and is there adjudicated, unless the pleadings terminate 
in an issue or issues of fact. When an issue of fact is formed, the pleadings 
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are made up in the Rolls office and the record is sent into the King’s, Bench, 
to betried by a Jury, where, on a verdict had, the judgment is rendered. 

[3.] In Georgia, grants are enrolled in the Secretary of State’s office, which 
is an establishment not only distinct from any of the Courts of the State, 
but belonging to another and independent department of the Government. 

[4.] A seire facias is always founded upon a record, and issues from and is 
made returnable to the Court where the record is kept; and when employ- 
ed to revoke a grant, it must be for some matter within the body of the 
grant. 

[5.] Without legislation, the Courts of this State cannot acquire jurisdiction 
by process of scire fuctas over disputed questions relative to grants. 

[6.] A proceeding by bill to cancel a grant, is a doubtful question even in 
England, where the Lord Chancellor is the sole judge of the Common Law 
branch of the Court of Chancery, in which all grants are made; and the 
making of grants by the Chanceilor by aflixing the Great Seal to them, is 
deemed an act of the Court of Chancery, by which the Court makes a record 
of the King’s grants. 

[7.] How can this jurisdiction be exercised in the State, where grants are 
created by another branch of the Government, which makes and keeps a 
record of them? 

[8.] The Act of 1837 (Cobb’s Digest 657) extends only to the correction of 
errors which have occurred in the Executive Department in the issuing of 
grants, and not to a mistake alleged to have been made by the person ori- 
ginally registering the name of the persons entitled to draws. 

[9.] The Act of 1827 (Cobd’s Digest 656) makes provision only for the coun- 
ties of Lee, Muscogee, Coweta, Troup and Carroll; and the Act of 1828 
(Cobb’s Digest 657) contains a provision for the correction of bad spelling 
and transcribing the names of land lottery drawers in Dooly, Houston, Mon- 
roe, Henry and Fayette. 


[10.] No Act passed for Cherokee or the ten counties into which it was sub- 
divided. 


In Equity, in Gordon Superior Court. Decision on demur- 
rer, by Judge Joun H. Lumpxin, September Term, 1854. 


The bill in this case was filed by Dawson A. Walker, as 
guardian of certain orphan children, who were the heirs at law 
of William H. Stephens, who died a minor. It alleged that 
William H. Stephens “ gave in for a draw” in the lottery of 
1830 and 1381, as Berry Stephens’ orphan, being the only 
child of Berry Stephens; that the person receiving the draw 
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by mistake, omitted the apostrophe so as to enter the name, 
‘Berry Stephens, orphan”; that said orphan drew lot No. 
282 of 13th district 8d section of Gordon County, and a grant 
issued to Berry Stephens, orphan; that Wells had the grant 
in his possession and was in possession of the land; that the 
lot’ was sold at Sheriff’s sale, as the property of-one Absalom 
Holcombe, and purchased by Wells. The bill prayed for the 
correction of the grant. 

On demurrer this Court dismissed the bill, on the ground 
that the Court had no jurisdiction to grant the relief prayed. 

This decision is assigned as error. 


Waker; McDonap, for plaintiff in error. 
Worrorp; AKIN, for defendant. 
By the Court.—LuMPELY, J. delivering the opinion. 


The bili alleges, that Berry Stephens died, leaving a widow ; 
and one child, William Henry Stephens, who removed from 
Jefferson to Dooly County ; that while living in the 633d Mili- 
tia District of Dooly County, William Henry Stephens, the 
minor, gave in for ‘a draw in the Cherokee Land Lottery, as 
Berry Stephens’ orphan; that he drew lot of land No. 228, in 
the 13th district of the 3d section of originally Cherokee, now 
Gordon County. | 

That in 1833, the widow of Berry Stephens intermarried 
with one Amos Lane, by whom she had three children, who are 
the complainants in the bill; that on the 5th of May, 1839, 
William Henry Stephens died, leaving the complainants as his 
only heirs at law; that the person receiving the draw of the 
said William Henry Stephens, by mistake or otherwise, omitted 
to insert the apostrophe at the end of the s in his name, so that 
the name, as taken down on the list, was Berry Stephens, or- 
phan, instead of Berry Stephens’ orphan. 

The bill charges that some one, unknown to the complain- 

ants, procured a grant to be issued to Berry Stephens’ orphan; 
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that the land was sold at Sheriff’s sale as the property of one 
Absalom Holcombe, and purchased by Andrew J. Wells, who, 
in 1846, went into possession of the same and has remained in 
the occupancy thereof ever since. 

The prayer of the bill is for the correction of the mistake in 
the grant, and for general relief. te hing 
. The bill was, upon motion, dismissed at the hearing, for 
want of jurisdiction in the Court—and this ruling is assigned 
as error. 

Is there Equity in the bill, conceding the Court had juris- 
diction ? 

Suppose it be true, that no such person as Berry Stephens’ 
orphan ever lived in Dooly County or any where else; and fur- 
ther admit what the bill does not charge, that Holcombe bought 
of sume one personating the grantee, but without notice of the 
fraud, would not his title be good ? 

To maintain this bill, it was not only necessary to allege 
that Holcombe derived title through some fraudulent vendor 
claiming to be the grantee, but that he had notice of the im- 
posture. 

There is another question, however, which lies at the foun- 
dation of this controversy. Can the Court go behind the grant 
and examine the equity asserted in the bill? This is a new. 
point, never adjudicated by this Court. We have repeatedly 
held, that a mistaké of this sort could not be shown by parol 
proof; and intimated that perhaps it might be done by a di- 
rect proceeding instituted for the purpose. But are there not 
inherent and insuperable difficulties in the way ? 

[1.] [2.] In Engiand, grants are issued by the Lord Chan- 
cellor, after affixing the Great Seal of the United Kingdom to 
them; and a record is made of them in the Court of Chancery. 
Consequently, when it is proposed, there, to vacate a grant, the 
writ of scire facias issues from the Common Law side of the 
Court of Chancery, where the grant is enrolled, and is there 
adjudicated unless the pleadings terminate in an issue or issues 
of fact. If they do, the pleadings are made up in the Rolls 
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office and the record sent into the King’s Bench, to be tried by 
a Jury, where, on a verdict had, the judgment is rendered. 

[8.] But in Georgia, grants are enrolled in the office of the 
Secretary of State, which is an establishment not only dis- 
tinct from any of the Courts of this State, but belonging to 
another and independent branch of the government. 

[4.] Now a scire facias is always founded upon a record, 
and issues from and is made returnable to the Court where the 
record is kept: 

[5.] Without legislation, then, how can the Courts acquire 
jurisdiction by process of scire facias over disputed questions 
relative to grants? That is not all; a scire facias only reaches 
such matter as appears upon the face or within the body of the 
grant. It would afford, therefore, no adequate remedy for 
cases like the present. 

In some of the States, provision has been made to obviate 
the difficulty, at least in part. In North Carolina an Act was 
passed (1798) directing a copy of the grant from the Secretary 
of State’s office to be filed in the office of the Clerk of the Su- 
perior Court, upon which a scire facias might issue, calling up- 
on the defendant to show cause why the grant, improperly 
issued, should not be annulled. (Taylor's Rev. Appendiz.) 

[6.] As to proceeding by bill to cancel a grant, but few in- 

stances can be found in the British books; and some of these 
are of doubtful authority. 
*« In Attorney General vs. Vernon et al. (1 Vernon’s Rep. 
277) (1684) the defendant’s Counsel insisted that no precedent 
existed to repeal Letters Patent by an English bill in Chancery. 
That it was causa prime impressionis. But the Lord Keeper 
said, ‘‘ The question was short—whether there be fraud or not., 
If a fraud, it was properly relievable in that Court. It was 
not fit (he said) that such matter should be stifled upon plea.” 
He, therefore, reserved the benefit of it till the hearing, be- 
cause “he would not give any countenance to such a case.” 

The same case came up again, ( Vide Post, p. 370) and like the 
case under discussion was argued at great length and with much 
ability. Counsel for the defendants re-affirmed, that no prece- 
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dent could be found of a grant being destroyed by English 
bill; and they insisted upon the application of Littleton’s rule, 
that what never was never ought to be. But the Court over- 
ruled the objection, and held that an English bill was the pro- 
per remedy in this case. 

Lord Chief Baron Montague said, that though there was no. 
precedent of any such suit, yet all precedents had a beginning ; 
and that it was the province and privilege of a Court of Chan- 
cery to create precedents; that the Court must find out new 
ways to obviate the mischiefs, of the age, for crescit in orbe do- 
lus. 

Lord Chief Justice Jones said, the pleadings in the case be- 
ing very long and the proofs voluminous, he would not (having 
but an old, decayed memory and wanting the use of hands 
which might in some measure supply that defect) repeat all the 
circumstances of the case: but ina few words would deliver 
his opinion. He was sorry that Col. Vernon,.an honest gen- 
tleman and of known loyalty, should be the occasion of making 
a precedent of this nature ; but there was a time when all pre- 
cedents began; and as much huddle and haste had been used 
in passing this grant, he thought his Lordship might very well 
decree the patent to be delivered up and cancelled. 

Lord Chancellor Jefferies said he was clear, that had this 
patent passed ever so regularly, yet the Court of Chancery — 
might have decreedit tobe delivered up. He said he could wish 
the Crown had not parted with so many flowers, as he was per- 
suaded there would not have been so many rebellions. And 
although Col. Vernon was an honest gentleman of good qual- 
ity ; still, the honor of Tutbery was of that vast extent, and 
so many noblemen had it that it was not fitting for a person of 
Col. Vernon’s degree. 

Chancery, in England, not only decrecs the revocation of 
patents, but to amortize letters of reprisal, and to scold the 
Dutch Ambassador upon the back of it, by the Chancellor’s 
saying, that ‘he never came into the King’s presence but that 
he was making fresh complaints. See The King vs. Carew, 
(1 Vernon, 54.) 
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[7.] If this power be doubtful even in England, where the 
Lord Chancellor’is the sole Judge of the Common Law branch 
of the Court of Chancery, in which all grants are made, and 
the making of grants by the Chancellor is considered an act 
of the Court of Chancery, by which the Court makes a record 
of the King’s grants, how can this jurisdiction be exercised in 
this State, where the Courts have no connection with nor 
power over the record of grants? 

One member of this Court, at least, holds that inasmuch as 
the Governor of Georgia has authority to issue grants, that he 
alone must be the judge of the sufficiency and regularity of 
the various preliminary steps required to be taken toward the 
completion of a legal title, and to see that these prerequisites 
have all been complied with. And that the acts of the Exec- 
utive, in this respect, are as conclusive as the Statutes of the 
Legislature or judgments pronounced by Courts of Justice. 

Without admitting this proposition to the extent stated, 
which I do not, but on the contrary, entertaining no doubt but 
that there are cases where the validity of the grant is necessa- 
rily examinable, both at Law and in Equity; and moreover, 
holding, as I do, that cases may arise where equitable rights, 
originating before the date of the grant, may be inquired into; 
still, I have taxed my ingenuity in vain to discover what relief 
to grant in the present case. 

The cancellation of the grant would vest the title in the 
_ State and not in the complainant. A conveyance from Wells, 
the tenant in possession, might or might not afford redress, be- 
cause it does not appear, from the bill, that Wells’ title is de- 
ducible from Berry Stephens’ orphan, the grantee. Even if it 
did, before rendering such a decree, or indeed any other, should 
not the State, by its proper officer or agent, be made a party? 
And is not special legislation needed for just such a case ? 

[8.] The Act of 1837, (Cobb's Dig. 657,) does not embrace 
this case. It extends only to the correction of errors which 
have occurred in some of the offices in the Executive Depart- 
ment in the issuing of grants; whereas, this mistake is alleged 
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to have been made by the person originally registering the 
names of the drawers in the 633d district of Dooly County. 

[9.] The Act of 1827, (Cobd’s. Digest, 656,) makes provis- 

: ion for just such cases as this, in the counties of Lee, Musco- 
gee, Coweta, Troup and Carroll; and the Act of 1828, (Cobd’s 
Digest, 657,) contains a similar provision for the bad spelling 
and transcribing the names of persons entitled to draws in 
Dooly, Houston, Monroe, Henry and Fayette. 

[10.] But as yet, no Act has-been passed. for Ghenabes, 
where this land was located, or for any one of the ten counties 
into which it was sub-divided. 

Upon the whole, we think the Court was right in refusing to 
exercise jurisdiction in the case made. 


No. 92.—T. Auay, plaintiff in error, vs. Comstock & Brozu- 


[1.] A makes the following order on C & B: 


Messrs. Comstock § Brother—Please send me a small assortment of your 
most saleable medicines, to the amount of fifty dollars, at one half: the re- 
tail prices, at 12 months credit, with privilege of exchange. 


A being sued for the price of the goods, offers to prove a verbal agree- 
ment, made at the time when the order was’ drawn, that the goods were 
to be delivered to him at Lawrenceville at the risk of C & B: Held, that A 
should have been allowed to prove the verbal agreement. 


Action on account, in Gwinnett Superior.Court. Tried be- 
fore Judge Jackson, September Term, 1854, 


This was an action for goods sold and delivered, to the 





ER, defendants. 


“ LAWRENCEVILLE, Ga. Feb. 25, 752. 


T, ALLAN,” 
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amount of $66,58,, brought by Comstock & Brother, mer- 
chants of New York, against ‘T. Allan, a merchant of Law- 
renceville, Ga. 

The bill of particulars attached to the declaration, showed 
the goods to have been nearly all patent medicines of various 
kinds, with a small quantity of other drugs. The plea of de- 
fendant denied receiving the goods. 

Plaintiffs, on the trial, introduced the following order: 


‘LAWRENCEVILLE, GA. Feb. 25, 52. 
Messrs. Comstock § Brother—Please send me a small assort- 
ment of your most saleable medicines, to the amount of fifty 
dollars, at one half the retail prices, at 12 months credit, with 
privilege of exchange. 


T. ALLAN.” 


The plaintiff's testimony showed that the goods had been 
boxed up and shipped ‘by a vessel to Charleston, marked for 
the defendant at Lawrenceville, Ga. He proved, also, that 
some other articles had been ordered, verbally, through their 
agent, one B. L. Judson, (to whom the above order was given,) 
at the same time, making up the amount of $66,55.. 

The defendant introduced Henry Allan, his clerk, who testi- 
fied, among other things, that at the time the above order was 
given, the defendant declined, for a time, to take any of the 
medicines, but finally agreed to do so on sundry inducements 
being proffered by anid Judson, as the agent of plaintiffs ; 
among which was an agreement, that the medicines should be 
delivered at Lawrenceville at plaintiff’s risk; and that there- 
upon, the defendant signed the. order, of which Judson had a 
number prepared in blank; and that the goods were never re- 
ceived by the defendant at Lawrenceville. 

The Court charged the Jury, that the testimony of Henry’ 
Allan, as to the contract to deliver the goods in Lawrenceville, 
at plaintiff's risk, went to vary and add to the written contract 
and could not be considered. 

On which decision error is assigned. 
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Coss & Hutt; UNDERWwoopD, for plaintiff in error. 
ALRBXANDER, for defendant in one. 

By the Court.—BENNING, J. delivering the opinion. 
The order for the medicines was in these words: 


‘“‘ LAWRENCEVILLE, GA. Feb. 25, ’55. 
Messrs. Comstock § Brother—Please send me a small as- 
sortment of your most saleable medicines, to the amount of fif- 
ty dollars, at one half the retail prices, at 12 months credit, 


with privilege of exchange. 
T. ALLAN.” 


Would parol evidence that it was agreed, at the time when 
this order was drawn, that the medicines were to be delivered 
by Comstock & Brother to Allan in Lawrenceville, have varied 
or contradicted this order? The Court below held that it 
would. 

It appeared that Comstock & Brother were merchants or 
traders of New York. 

It seems to this Court to be entirely consistent with the’ 
meaning of this order, that the medicines should be sent by the 
vendors to Lawrenceville, and there be delivered by them to 
the vendee. The order is simply silent as to the manner of 
delivery. It gives the vendors no authority to deliver the 
medicines to a ship in New York harbor or to any common 
carrier. How, then, can they be allowed to say, when they 
have delivered the goods to a ship to be carried to the vendee, 
that they have delivered them to the vendee himself? By rea- 
son of a usage they insist. But that usage, if it exists at all, 
is a usage which itself exists in parol. It is the vendors, then, 
that are the first to seek to vary the writing by the introduc- 
tion of parol evidence. , 

They, in effect, say that on such orders, it was their usage 
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to deliver goods in New York to a ship, &c. as to the vendee 
himself ; and they: then insist that the vendee, in this case, is 
to be presumed to have contracted in reference to the usage; 
that is to say, is to be presumed to have agreed, outside of the 
writing, by parol, that the goods might be delivered for him 
to a ship. 

Suppose it be admitted that they may say this. Then it: 
follows, that if they may show, by parol, the parol usage, and 
may raise a presumption from the existence of that usage, that 
the vendee agreed to be bound by it, the vendor may, on his 
part, by parol, rebut the presumption and show that he did not 
agree to be bound by the usage. 

And this is all that the vendee offered to do in this case. 

Indeed, the testimony of the vendors hardly makes outa 
usage. It fails to show that the vendee, Allan, knew anything 
about the usage; and therefore, fails to show, does it not, that 
he could have contracted in reference to it. 

Leaving usage out of the question, the vendors would not, by 
the order, have been authorized to deliver these goods to a 
ship or other common carrier. And had they done so, the 
carriage of the goods would have been at their risk. (Ander- 
son vs. Hodgson, 5 Price, 630. Vale vs. Bayle, Cowp. 294. 
Davies vs. Peck, 8 D. § EH. 330. Dutton vs. Solomonson, 3 
Bos. § Pul. 584.) 

And to my mind, the greatest doubt in this case is, whether 
the vendors had the right to vary the order by the sort of 
showing which they made of a usage. But if they had, the 
vendee, certainly, on his side, had the right, by the same sort 
of evidence, to rebut the presumption that he had agreed to be 
bound by the usage, and so to preserve the writing from being 
varied by a parol usage. 

The evidence, we think, was admissible. 

So there ought to be a new trial. 
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No. 93.Joszpn J. PRINTvP, plaintiff in error, vs. DANIEL 
R. MrrcuEtt1, defendant. 


[1.] Notwithstanding the answer to a bill filed for specific performance denies 
the agreement; still, it may be established by aliunde proof. 

[2.] Where the direct and cross questions are precisely the same, the latter 
may be answered by reference to the answers already made to the direct in- 
terrogatories. 

[3.] A witness may testify as to his understanding of what was said or done 
by the parties. 

[4.] When an instrument is apparently altered, it will be presumed to have 
been done at the time of its execution, if nothing is shown to the contrary. 
But the whole matter, both as to the fact of the alteration as well as the quo 
animo with which it was done, is left to the Jury. 

[5.] The Court, upon the usual proof of the execution of the instrument, will 
admit it in evidence, without reference to the character of any alteration 
upon it, about which the Court will presume nothing. 

[6.] When a witness, himself, is competent to testify, a receipt given by him 
is inadmissible. 

[7.] When a person is doing any act material to be understood, his declara- 
tions made at the time, are admitted in evidence as a part of the res geste, 
if made in good faith, of which the Jury are the judges. 

[{8.] To make these declarations evidence, they must be concomitant with the 
principal act, and connected with it. 

[9.] There are cases, though rare, where acts done by the ,defendant can be 
made a ground for compelling him to perform the agreement; particularly, 
if he be put in possession of the premises. 

[10.] Specific performance will never be decreed in favor of a vendor who has 
had no prejudice. 

[11.] Courts of Equity do not profess to execute parol agreements, merely be- 
cause they are satisfactorily proved; there must be prejudice to the plain- 
tiff. 

[12.] Where an injunction to stay Common Law proceedings has been im- 
properly granted, it cannot be made the pretext for retaining a bill for re- 
lief, which, of itself, has no equity. 

[13.] To maintain a bill for the purpose of accounting, it must appear that 
there is some complexity in the accounts, or some other special cause which 
will prevent an adjustment at Law. 

[14.] Verbal declarations, to be available as evidence, should not only be 

clearly proved, but also, it should appear that they were deliberately made 

and precisely identified. 
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[15.] Verbal admissions, hastily and inadvertently made, should have little 
or no binding efficacy. 


[16.] A parol contract for land, like the reformation ofa deed by Ps proof, 
should be made out so clearly, strongly and satisfactorily, as to leave no 
reasonable doubt as to the agreement. 


In Equity, from Floyd Superior Court. Tried before 
Judge Trippx, December Term, 1854. 


The facts of this case are as follows: 

Joseph J. Printup had brought his action at Lew against 
Daniel R. Mitchell, claiming some Two Thousand Dollars for 
work and labor, done and materials furnished, in enlarging the 
buildings on a certain lot of Mitchell’s in the town of Rome, 
known as the Buena Vista House.: 

Mitchell filed this bill enjoining said action, setting up a 
parol agreement made between Printup and himself, by which 
Printup was to do the work in question, and for compensation, 
was to become a half owner of the property. The bill charged, 
also, that Mitchell had advanced to Printup, during the pro- 
gress of the work, some $1800; that he, Mitchell, had re- 
ceived for rent of the premises about $800; that Printup . 
had built on the land two offices, one of which was now occu 
pied by Mr. Underwood who, complainant supposed, held un- 
der Printup; but the bill did not positively allege that Printup 
had ever had possession of the premises, except while he was 
carrying on the work. It seems that the premises had been 
for some time untenanted. The bill prayed for an account, 
and that Printup should take a deed to a moiety of the proper- 
ty, and that the same should be divided. 

A motion was made to dismiss this bill for want of equity, at 
the commencement of the trial, and afterwards, when the testi- 
mony was closed ; and the refusa! of this motion is assigned as 
error. 

The defendant, in his answer, denied the existence of any 
such contract as that set up in the bill. 

The following points arose during the trial: Defendant ob- 
jected to the testimony of T. V. Smith and others being admit- 
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ted to prove the parol agreement, it having been denied by the 
answer. Defendant also objected to the interrogatories of 
Young Mann and of A. N. and §. H. Verdery, offered by 
complainant, because the witnesses did not answer the cross- 
questions, the witnesses only referring to their answers to the 
direct questions. 

The witness, Young Mann, was permitted by the Court, (the 
defendant objecting) to state “his understanding” of what he 
heard the parties say in relation to the agreement between 
them. 

Certain receipts of M. A. Choice, W. C. Butler and James 
McAnis, introduced by plaintiff, were allowed to go to the Ju- 
ry, the defendant objecting to them, on the ground that they 
appeared, on their face, to have been altered. The Court re- 
jected the following receipt of others similar to it, offered by 
defendant : 


“Received of J. J. Printup $25, in part payment, as per 
contract with D. R. Mitchell for wood work on the Buena 
Vista House. (Signed) JAMES McAMIS.” 


(McAmis was a witness in the cause by interrogatories.) 

The Court also rejected evidence offered by defendant, of 
his own sayings, while employed in the work, as to whom he 
was doing it for. And on all these rulings of the Court, de- 
fendant assigns error. A great deal of testimony was intro- 
duced on both sides, not particularly noticed. 

The Court charged the Jury, among other things, that it 
was their duty to reconcile the testimony if possible; if not, 
then to find according to the preponderance of the testimony. 
That if they considered the contract proved, the complainant 
was entitled to relief. The Jury rendered a decree for com- 
plainant, in conformity to the prayer of his bill; and defend- 
ant excepts to the said rulings and charges of the Court. 


J. W. H. UnpERwoop, for plaintiff in error. 


ALEXANDER; AKIN, for defendant in error. 
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By the Court.—LuMpxin, J. delivering the opinion. 


[1.] If the defendant denies the existence of the parol con- 
tract sought to be performed, and insists upon the benefit of 
the Statute, can the case be made out by parol evidence? 
This is the first point presented in the bill of exceptions; and 
is, we concede, a vexed question. 

There is high authority for holding that the bar to a decree 
is complete under such circumstances ; but we think the more 
modern practice and the better doctrine is, to allow the answer 
to be contradicted and overcome by aliwnde evidence. To al- 
low the answer to go uncontradicted is to furnish too strong a 
temptation to perjury by making it the interest of the defend- 
ant, in every case, to deny the agreement; since, if confessed, he 
would be bound to performit. It seems to us that the rule once 
established, that the defendant is bound to confess or deny the 
agreement, and about which there is no longer any dispute, it 
must follow, as a necessary consequence, that where the agree- 
ment is denied, the answer is liable to be contradicted by parol 
proof. And this disposes of the objection made to the testi- 
mony of T. V. Smith and others. 

[2.] Certain depositions were objected to, because the wit- 
nesses did not answer the cross-interrogatories, except by ref- 
erence to their answers to the direct questions. 

This practice has been generally followed in our Courts, and 
we see no objection to it upon principle. If the direct and 
cross-questions are precisely the same, why should the answer 
to the latter be repeated, in totidem verbis ? Should the inter- 
rogatory be varied or contain some additional inquiry, the an- 
swer, of course, should be adapted to the new phase in which 
the question is propounded. 

[3.] The testimony of Younge Mann was objected to, be- 
cause he only testified as to his understanding of what passed 
between the parties relative to the agreement. This species of 
evidence was held to be admissible by this Court, in Moody, & 
Wife vs. Davis, (10 Ga. R. 403.) 


VOL xvil.—71 
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[4.] Another exception is, that the receipts of Mrs. M. A.. 
Choice, Mr. W. C. Butler and Mr. James McAmis were allow- 
ed to go to the Jury without explanation, the defendant object- 
ing to them on the ground that they appeared, upon their face,. 
to have been altered. 

In ancient times, when few could write and when the: busi-- 
ness which required writing, was done by those who were skil- 
ful, where an instrument was suspicious, by reason of any ap- 
parent alteration, the Court took it upon itself to decide, 
upon an inspection of the paper, that it wasvoid. (Coke Litt.. 
85 . 7.) But such a principle could not Jong be supported. 
And the rule may now be thus stated: an alteration of a writ- 
ten instrument, if nothing appear to the contrary, should be: 
presumed to have been made at the time of its execution. But, 
generally, the whole inquiry, whether there has been an alter- 
ation, and ifso, whether in fraud of the defending party or 
otherwise, to be determined by the appearance of the instru- 
ment itself, or from that and other evidence in the case, is for 
the Jury. 

[5.] The Court, upon the usual proof of the execution of 
the instrument, should admit it in evidence, without reference 
to the character of any alterations upon it, about which the 
Court will presume nothing, leaving the whole question to be 
passed upon by the Jury. (Leyfield’s case, 10 Rep. 92. Coke 
Litt. 225,a. 4 7. R. 338. 2 Dal. 306. 1 Peters. 560. 2 
N. Hamp. Rep. 543. 20 Verm. (5 Washb.) 205. 11 Conn. 
531. 98. § M. 375. 5 Barr. 279.) 

[6.] The defendant offered a receipt, given by James Mc- 
Amis, to J. J. Printup, to the following effect: “‘ Received of 
J. J. Printup $25, in part payment, as per contract with D. 
Rt. Mitchell, for work done on the Buena Vista House,” &c. 

McAmis, himself, being a competent witness, his receipt was 
hearsay evidence ; and therefore, properly ruled out by the Court. 

[7.] The Court rejected the sayings of the defendant, while 
employed:on the work, as to whom he was doing it for. 

We are of the opinion, that the declarations made by Mr. 
Printup, while engaged in putting up the improvements, that 
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he was doing the work for Mr. Mitchell, ought to have been 
admitted in his favor. They were connected with the princi- 
ple fact under investigation. They were made ata time and 
under circumstances when it was not the interest of the declar- 
ant to disparage his title to a moiety of the lot. These declar- 
ations and conversations show the true opinion and state of 
mind of Mr. Printup at that particular period. They are parts 

-of the res geste. , 


Where a person changes his residence, or is upon a journey, 
or leaves his home, or returns thither, or remains abroad, or 
secretes himself, or does any other act material to be under- 
stood, his declarations, made at the time of the transaction, 
and expressive of its character, motive or object, are regarded, 
say the authorities, as “verbal acts, indicating a present pur- 
pose and intention ;’”’ and are therefore admitted in proof like 
any other material facts. (See 1 Greenif. Ev. sixth edition, 
§108, n. 1 and the cases there cited.) 


It is now well settled, that the declarations of the possessor 
of land, that he is tenant to another, are admissible as evidence, 
because made against the interest of the party. But Mr. 
Greenleaf suggests, that no good reason can be assigned why 
every declaration, if made in good faith and under circumstan- 
ces calculated to create no suspicion of its sincerity, should not 
be received as a part of the res geste, leaving its effects to be 
governed by other rules of evidence. And he refers to numer- 
ous precedents, English and American, in support of the pro- 
position. (1 Vol. 6th Ed. §109, n. 4.) 


It has been held, that a statement made by a person not 
suspected of theft, and before any search made, accounting for 
his possession of property, which he is afterwards charged with 
having stolen, is admissible in his favor. Rez. vs. Abraham, 
{2 Car. § K. 550.) And letters written during absence from 
home, are admissible as evidence, explanatory of the motive of 
departure and absence, the departure and absence being con- 
sidered as one continuing act. Rawson vs. Haigh, (2 Bing. 
99, 104.) 
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[8.] To make these declarations evidence, they must be con- 
comitant with the principle act and so connected with it as to be 
regarded as the mere result and consequence of co-existing mo- 
tives, in order to form a proper criterion for directing the judg- 
ment which is to be formed upon the whole conduct. (1 
Greenlf. Ev. $110.) 

[9.] A motion was made to dismiss the bill at the beginning 
of the trial, and rapeated when the testimony was closed. 
And the refusal of the Court to grant the motion is assigned 
as error. 

What are the facts? 

Joseph J. Printup sues at Law to recover of D. R. Mitchell 
for work and labor done and performed and materials found in 
the improvement of his premises in Rome. Mitchell files his 
bill, in which it is alleged that this pretended indebtedness ori- 
ginated ona parol contract between Printup and himself, to the 
effect, that upon the completion of the improvements upon the 
Buena Vista lot by Printup, he should be entitled to a convey- 
ance from Mitchell to a moiety of the property. It charges 
that the improvements have been finished, and prays that Prin- 
tup may be decreed to take a deed, and that his action at Law 
be perpetually enjoined. 

Can a bill for specific performance be maintained under such 
circumstances? The old practice, it is said by some writers in 
Courts of Equity, was in all cases, first to send'the parties to 
Law, to ascertain whether there was any remedy there or not. 
And provided there was no remedy at Law, then Equity would 
interpose. To sustain this bill, this ancient rule would have to 
be reversed. And the interference of Lquity would be invoked 
in all cases, in the first instance, notwithstanding the remedy 
at Law was full and complete. 

[10.] [11.] It is exceedingly difficult, at all times, for the 
vendor to ask the interposition of a Court of Equity to inforce 
a parol contract. Chancery will sometimes grant relief, espe- 
cially where possession has been given and retained by the 
vendee. In Buckmaster vs. Hanop, (7 Ves. 341) the Court 

say: “The vendor had no prejudice. He had done nothing 
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to entitle him to say the non-execution was a fraud upon him. 
Had he let Barlow into possession, that would be an act by 
which he might have had a prejudice. Iam aware there are 
cases that acts done by the defendant can be made a ground 
for compelling him to perform the agreement, but it is difficult 
to bring these cases to bear; for what do such acts amount to — 
when there is no prejudice to the plaintiff? Only to proof of 
the existence of the agreement. But the Court does not pro- 
fess to execute a parol agreement merely because it is satisfac- 
torily proved.” é 

In the case before us, it may be fairly inferred from the proof, 
that possession never was given by Mitchell to Printup, only as 
contractor, to enable him to make the improvements. There 
is not a scintilla of evidence that he ever held the lot one hour 
as purchaser. One thing is certain, the occupancy by him has 
long since been abandoned, and the premises are entirely un- 
der the control or at the disposal of Mr. Mitchell. What more 
does he want? The property has been paid for by Printup. 
Mitchell holds it, and his complaint is that Printup persever- 
ingly refuses to take a title to half of it. And he prays Chan- 
cery to lay its hands upon him and compel him, nolens volens, 
to take a conveyance! 

[12.] It is said, in the argument, that Equity having obtained 
jurisdiction for the purpose of the injunction, will retain it to 
administer the relief sought. But the obvious reply to this is, 
that the injunction to stay the proceeding at Law should never 
have been allowed, the defence at Law being complete. And 
this being so, it cannot be resorted to as a pretext for holding 
on to the bill for specific performance—two wrongs cannot 
make a right. 

[13.] Again, it is contended that the bill should not be dis- 
missed, as it will serve to adjust the unsettled accounts be- 
tween the parties. 

To make this ground tenable, it should further appear that the 
accounts cannot, owing to their complexity or some other spe- 
cial cause, be arranged in a Court of Law. Nothing of this 
sortis pretended. 
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There is no foundation left to support this bill. Indeed, it 
is rather an extraordinary proceeding. Not only does Mitchell 
remain in the undisturbed and undisputed ownership and occu- 
pancy of the property, a moiety of which, if the averments in 
the bill are true, has been bought and paid for by Printup: but 
he hasin his hands.some Eight Hundred Dollars coming to Prin- 
tup, as his share of the net proceeds arising from the rents, is- 
sues and profits of the lot! 

What is to be the practical result of this decision? Mitchell 
sets up this special contract, as he is entitled to do, viz: that 
the work and labor were done and the materials furnished by 
Printup, in consideration that he (Mitchell) would convey to 
Printup one half of the improved lot. If he can prove his de- 
fence, he defeats a recovery at Law. He holds a demand 
against Printup for upwards of Eighteen Hundred Dollars for 
money advanced to enable Printup to carry on the job. He 
not only prevents a finding for Printup, but he gets a judgment 
against him by way of a set-off for this counter-claim. He then 
has the Buena Vista House, the Eight Hundred Dollars com- 
ing to Printup as his share of the rent—has defeated his suit 
at Law and obtained a judgment against Printup for more than 
Eighteen Hundred Dollars! 

Ought not this to satisfy Mr. Mitchell? Can he reasonably 
desire more ? 

All that I have said, proceeds upon the supposition, of course, 
that Mitchell will establish, by proof, the case made by his 
bill. Ifhe cannot, at Law, he would have failed in Equity. 
But whether he can or cannot, will make no difference as to 
his equity. 

And now, the position of parties will be changed. Printup 
will file his bill for specific performance and for account. 
Mitchell will repudiate the agreement and insist that the com- 
plainant be held to strict proof thereof. He will refer to the 
answer of Printup to his bill, flatly denying that any such con- 
tract ever existed; and with a deference for his adversary ne- 
ver before manifested, will insist that the Jury shall believe 
him in preference to himself. Printup will exhibit the sworn 
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bill of Mitchell, and with a self-distrust truly amiable, contend 
that the Jury shall give full faith and credit to his opponent. 
How the parties shall extricate themselves from this dilemma, 
we will not anticipate, but leave it to the ingenuity of their 
able Counsel to point out a way when the exigency shall arise. 
Sufficient unto the day, &c. 

[14.] Before concluding, we propose to notice, briefly, two 
points in the charge of the presiding Judge. 

In commenting upon admissions, he remarked, that when 
clearly established, they were entitled to high consideration. 
Knowing, as we do, the danger of this species of evidence, we 
think it best not to relax any of those rules which are designed 
to guard it against abuse. It is not only necessary that the 
declarations should be clearly proved, but they should, say the 
books, be deliberately made and precisely identified. (Riggs 
vs. Curgenven, 2 Wils. 395, 399. Glassford on Hv. 326. 
Commonwealth vs. Knapp, 9 Pick. 507, 508, per Putnam, J.) 

[15.] Indeed, verbal admissions, hastily and inadvertently 
made, however clearly established, should have little or no 
binding efficacy. (Salem Bank vs. Gloucester Bank, 17 
Mass. R. 27. Barber vs. Gingell, 3 Esp. 60. Smith vs. 
Bumham, 3 Sumn. 485, 438, 489. Cleveland vs. Burton, 
11 Vermont R. 138.) 

It is unquestionably true, that while all experience teaches 
that verbal declarations should be received with great caution, 
subject as they are to much imperfection and abuse, still, they 
exert, usually, a most controlling effect upon the minds of the 
Jury. 

f16.] Our learned brother instructed the Jury to weigh the 
evidence and render a verdict accordingly. A parol contract 
for land, like the reformation of a deed by parol proof, should 
be made out so clearly, strongly and satisfactorily as to leave 
no reasonable doubt as to the agreement. It is a serious mat- 
ter to substitute a parol sale of real estate for a deed. 

The decree of the Circuit Court is reversed. 
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No. 94.—BakeEr, W11cox & Co. plaintiffs in error, vs. REUBEN 
HERNDON, defendant. 


[1.] That construction of the 4th section of the Statute of Frauds, which re- 
quires, that in every agreement to answer for the debt, default or miscar- 
riages of another, the consideration must appear in writing, having been 
adopted by the English Courts subsequent to the 14th of May, 1776; it is 
doubtful if the same has been ever settled or sanctioned as the law of our 
State. Such being the case, our Act of January 19th, 1852, declaring what 
shall be the proper construction of this section, is decisive thereof, and ap- 
plies to an agreement made before the passage of the Act. 


Attachment, in Floyd Superior Court. Tried before Judge 
TriIPPE, December Term, 1854. 


The facts are fully set forth in the bill of exceptions, as fol- 
lows: 


Baker, Wilcox & Co. offered in evidence the following in- 
struments in writing, of which the following are true copies, 
to-wit : 


“‘ STaTE OF GEoRGIA, FLoyp County: 

I, Reuben Herndon, do agree to pay, or cause to be paid, 
to Messrs. Scranton & Smith of Augusta, the sum of Three 
Hundred and Ninety Two Dollars, and Messrs. Baker, Wilcox 
& Co. of Augusta, the sum of Two Hundred and Five Dollars 
—said notes made and signed by Thomas H. Causler, which 
said sums of money I do pay or cause to be paid for the said 
Causler. January 28th, 1847. 

REUBEN HERNDON.” 


“ $205,6);. Krneston, Ga. January, 18th, 1847. 

One day after date I promise to pay Baker, Wilcox & Co. 
er order, Two Hundred and Five ;6}, Dollars, for value re- 
ceived. 





T. H. CAUSLER.” 
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It was admitted that said note was the note referred to in 
said instrument of writing, and the testimony of John H. Un- 
derwood, which was admitted, as follows: 

Said Herndon and said T, H. Causler were in co-partnership 
in selling groceries; that said Herndon agreed to pay said 
Causler the money said Causler had advanced, with interest 
from time paid in, and said Herndon took all the effects 
belonging to them, and was to pay said debts given for goods, 
bought for them together; heard Herndon promise Thomas 8. 
Baker, of said firm of Baker, Wilcox & Co. to pay said debt 
due said firm. Plaigtiffs then closed. Defendant offered no 
evidence, but requested the Court to charge the Jury, that 
said instruments in writing sued on, came within the 4th sec- 
tion of the Statute of Frauds and Perjuries, and that the plain- 
tiffs, therefore, were not entitled to recover. 

That the Act of the Legislature being an Act to give a con- 
struction to the fourth section of the Statute of Frauds, so far 
as the same relates to a party defendant being chargeable upon 
any special promise to answer for the debt, default or miscar- 
riages of a third person, Xc. approved January 19th, 1852, did 
not act retrospectively, and could not embrace this case; and 
that the writing aforesaid being dated before the passage of the 
Act, could not be enforced under said Act, although suit was 
brought on said instrument subsequently to the passage of the 
Act. 

That there was no sufficient evidence offered to relieve said 
instrument of writing sued upon from the operation of the Stat- 
ute of Frauds; that said instrument must show a consideration 
upon its face. 

The Court then charged the Jury as follows: 


“That the instrument sued upon came within the 4th sec- 
tion of the Statute of Frauds; and therefore, the plaintiffs 
could not recover upon said instrument, it being to pay the 
debt of a third person; and that no consideration appeared 
upon the face of the instrument, to relieve it from said Statute 
of Frauds. 


VOL. xviI.—72 
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That the Act of January 19th, 1852, could not apply to this 
cause, it having no retro-active force, the instrument sued upon 
being dated previous to the passage of the Act, although the 
suit was brought subsequently to the passage of the Act. 

That there was no sufficient evidence offered to relieve said 
instrument of writing sued upon from the operation of the’ Stat- 
ute of Frauds; that said instrument must show a consideration 





upon its face.” 


To which charges of the Court thus given, Counsel for plain- 
tiffs then and there excepted, and now in ghis Court excepts, 
and alleges the same to be error. 


PrintUvP, for plaintiff in error. 
Unpzrwoop, for defendant in error. 
By tiie Court.—Starnes, J. delivering the opinion. 


[1.] This agreement is within the 4th section of the Statute 
of Frauds, according to the construction which has been usual- 
ly given to that Statute. If that construction controls this 
contract, this instrument is void. But should it govern it ? 

The language of the Statute is, that “No action shall be 
brought” &c. “whereby to charge the defendant upon any spe- 
cial promise to answer for the debt, default, or miscarriages of 
another person, &c. unless the agreement upon which such ac- 
tion shall be brought, or some memorandum or note thereof, 
shall be in writing, and signed by the party to be charged 
therewith,” &c. Now the construction to which we are refer- 
ring, has been based upon the signification of the word “ agree- 
ment’. It has been held that an agreement is a contract; 
that the consideration is an integral part of every contract, and 
should not lie in averment or parol. 

This view of the subject is not without its difficulties. Why 
should the word agreement, in this connection, receive so very 
strict a construction ? 

In the view of the matter which this construction involves, 
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every contract of this sort should import and comprehend a 
perfect mutuality of obligation ; otherwise, the whole agree- 
ment is not to be considered in writing. In such case, both 
parties (as is somewhere suggested) should sign the instrument; 
otherwise, the full consideration for the signing by the party 
charged, does not appear in the writing. ‘his is carrying the 
doctrine to an extent greater than it was ever carried before 
the case of T/ain vs. Waiters, (5 Hast. 10); in which the word 
agreement received the construction of which we have been 
speaking, to an extent, indeed, which was not recognized when 
the laws of England were first adopted in our State. 

The case of Wain vs. Walters was decided in the year 1804. 
The case of Hyerton vs. Matthews, (6 Kast. 50,) followed soon 
afterwards. And on these two cases this doctrine chiefly rests 
for support. It may be well doubted, therefore, whether or 
not this construction has been ever settled and sanctioned by 
proper authority, as the law of Georgia. 

Thus looking at the matter, we regard the Act of January 
19th, 1852, as settling the question. That Act declares: 
“That from and after the passage of this Act, that part of the 
4th section of the Statute of Frauds, so far as the same relates 
to a party defendant being chargeable upon any special prom- 
ise to answer for the debt, default or miscarriages of a third 
person, &c. be so construed as to make any party defendant 
liable and chargeable upon any special promise to answer for 
the debt, default, or miscarriages of a third person: Provided, 
the same be reduced to writing, and that the express agree- 
ment, in writing, to answer for the debt, default, or miscarria- 

,ges of a third person be sufficient to sustain an action on the 
same, although no consideration may be expressed in the writ- 
ten agreement to do the same.” These terms may be consid- 
ered as a legislative declaration, of the sense in which this sec- 
tion of the Statute of Frauds had been adopted and made the 
law of our State. 

In this point of view it is not objectionable, as being re-tro- 
active in its effect. 

Nor can this effect of the Act be considered as unconstitu- 
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tional in any point of view. It cannot be said to be ex post fac- 
to in its charactér, for the reason that it is not a penal Statute, 
as well as for the reason which shows it not to be re-troactive. 
It cannot properly be said to impair the obligation of a con- 
tract, because it makes that a contract which, by a different 
construction, would have been none. Nor does it deprive any 
one of a vested right, in the constitutional sense of the term. 

If not in one of these ways unconstitutional, it cannot be 
denied but that the Legislature had the undoubted right to 
pass this Act, declaring the sense in which a Statute of the 
British Parliament had been adopted and made the law of 
Georgia. 

We may observe, in passing, though it is not necessary to 
the view of this case, which we present, that re-trospective 
Acts, the legality of which no one disputes, are being continu- 
ally passed by the Legislature of our State; as we have had 
occasion to mention in the case of Boston § Gunby vs. Cum- 
ming, (16 Ga. R. 102,) which see for the many instances there 
cited. In addition to which, see the Act of December 17th, 
1825, making valid all bonds theretofore given in this State 
by administrators or guardians, payable to the Court of Ordi- 
nary, Members of the Inferior Court, Judges of the Inferior 
Court, ge. 

For the reasons given therefore, we are of the opinion that 
the Act of 1852 is applicable to the agreement in question, and 
must control this case. 

Judgment reversed. 
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No. 95.—NatHan Bass, plaintiff in error, vs. ABSALOM STE- 
VENS et al. defendants. 


[1.] A plea to the jurisdiction being a dilatory plea, must be verified. 


Certiorari, from Floyd Superior Court. Decision by Judge 
TrippE, December Term, 1854. 


The point presented by this record is whether, in a Justice’s 
Court, when a plea to the jurisdiction is filed, setting forth that 
defendant does not reside in the district, it is necessary that 
the plea be sworn to. 

The Court below held, on certiorari, that such a plea can- 
not be filed except on oath; and this decision is alleged as 
error. The point arose in an action brought by Absalom Ste- 
vens against Nathan Bass, in a Justice’s Court, who pleaded 
non-residence, but did not swear to the plea. 

Judgment being given against him in the Justice’s Court, 
Bass sued out a certiorari to the Superior Court, which cer- 
tiorart was dismissed. 

It was admitted, in the Superior Court, that Bass did not 
reside in Floyd County, but that the point was not raised in 
the Justice’s Court, otherwise than by filing the plea. 


PRINTUP, for plaintiff in error. 


Unperwoop, for defendant in error. 


By the Court.—Lumrxty, J. delivering the opinion. 


[1.] This is a certiorari originating in the 962d district, G. 
M. Two questions have been discussed, one only of which we 
hold is legitimately made upon the record. Counsel insists 
that the account was not sufficiently proven. No objection of 
this kind was taken on the trial. Neither is this ground con- 
tained in the notice which the defendant gave to the plaintiff, 
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of his intention to apply for a certiorari. It comes, therefore, 
too late. 

But concede that this point is properly made. The return 
of the Magistrate is as broad as the exception. The complaint 
is, that the demand was not sufficiently proven. No defect in 
the proof is specified. The return of the Justice certifies that 
it was sufficiently proven. If the return was too general, it 
should have been excepted to and the Magistrate required to 
answer over. 

The only assignment then is, that the Court rendered a judg- 
ment without having jurisdiction of the person of the defend- 
ant. The facts are, that Bass was served, appeared at the 
docketing term and filed a plea that he was not a resident of 
Floyd, but of Bibb County. The plea was not sworn to. At 
the trial term, without resistance, the Court awarded judgment 
to the plaintiff. It could not do otherwise. The plea to the 
jurisdiction being a dilatory plea, had to be verified. It was 
not ; and for this reason, the Circuit Court dismissed the cer- 
tiorari; and we cannot do otherwise than affirm the judgment. 





No. 96.—DanieL. R. Mrrcuett, plaintiff in error, vs. THE 
Rome Ratt Roap Company, defendant. . 


[1.] A paper in the following words is, prima facie, a good promissory note, 
viz : “ Rome, SepremBer 10ru, 1846. 
$500. Due the Memphis Branch Rail Road and Steamboat Company of 
Georgia Five Hundred Dollars payable on demand. D. R. MITCHELL.” 

[2.] A non-suit is not to be granted when the plaintiff has made out a prima 
facie case. 

[3.] The sayings of a stockholder do not bind the corporation. 

{4.] A new trial ought not to be granted by ‘his Court, solely on the ground 
of the admission of evidence which is irrelevant. 

i[5.] A stockholder in a corporation, the stock of whom hag been forfeited, is 
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not relieved from the payment of a note given by him for stock, although 
there may, after the time when his stock was forfeited, have been made a 
material alteration in the charter without his assent. 


[6.] The fourth section of the Act to incorporate the Memphis Branch Rail 
Road & Steamboat Company of Georgia being in these words: “That the 
capital stock of said company shall consist of ten thousand shares of Fifty 
Dollars each, but the number of shares may be increased one third; and 
upon the subscription for shares in said stock, the subscribers shall pay the 
sum of Five Dollars upon each share subscribed for by such subscriber : 
Provided, that such company may commence the construction of their rail 
road and boating so soon as three thousand shall be subscribed :” 
Held, that the payment of Five Dollars a share on the shares at the time of 
subscription, was not a condition precedent to the organization of the com- 
pany or to the right of the company to begin boating and the construction 

: of | the rail road. 


/ [7.] The charter of a corporation authorizes the corporation to ‘make con- 
tracts.” The corporation takes a promissory note: Held, that prima facie 
the note is to be considered evidence of such a contract as the corporation 
was authorized to make. 


[8.] A Court is not bound to give a charge on a point which is not supported 
by some evidence. 


[9.] Under the aforesaid section of the charter, a subscription is not render- 
ed void by the failure to pay Five Dollars a share on it at the time of the 
making of it. And therefore a note given to secure the payment, in part, 
of the subscription, is not void. 


Action on note, in Floyd Superior Court. Tried before 
Judge TriprE, December Term, 1854. 


The following is the bill of exceptions, which contains the 
facts of the case : 

The suit was brought by the Rome Branch R. R. & Steam- 
boat Company, upon the following note : 


‘Rome, SEPTEMBER 10th, 1846. 
$500. Due the Memphis Branch Rail Road & Steamboat 
Company of Georgia, Five Hundred Dollars, payable on de- 
mand. (Signed) D. R. MITCHELL.” 
© $250. Or. the within note by Two Hundred and Fifty 
Dollars upon Jos. J. Printup’snote. J. E. PARK, Sec.” 
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Defendant’s Counsel objected to reading the same in evi- 
dence upon the following, among other grounds: 

1st. Because the said Company, by its charter, had no right 
to enter into a contract of that character. 

2d. That they had no right to take or give notes payable on 
demand. 

3d. Because the paper offered in evidence did not express 
that it was given for value received—which objections were 
over-ruled by the Court, and the said note admitted in evidenee 
—to which decision and ruling of said Court, admitting the 
said paper in evidence, Counsel for the defendant excepted. 

The plaintiff closed the testimony, and the defendant moved 
to dismiss the case, upon the ground that the plaintiff had not 
made out, by the proof, such a case as entitled the said plaintiff 
to recover; which motion was over-ruled by the Court; to 
which decision and ruling defendant excepted. 

The defendant then introduced the proceedings of a meeting 
held on the 10th of September, 1846—the minutes and pro- 
ceedings thereof, which are as follows: 


“Rome, SEPTEMBER 10th, 1846. 

According to adjournment, the subscribers to the stock of 
the Memphis Branch Rail Road & Steamboat Company of 
Georgia met this day at the court-house. Philip C. Guin was 
called to the Chair and W. T. Trammell requested to act as 
Secretary. The object of the meeting was explained by Judge 
King, to be to ascertain the progress made in the subscription 
of stock, and for the construction, and then to proceed to the 
organization of the Company. It was determined hy the meet- 
ing that the conditional subscription to the stock previously 
made should be laid aside, and that the commissioners appoint- 
ed to receive subscription should be requested to open a book 
of subscription in strict accordance with the charter—this was 
done. The number of shares required by the charter for the 
organization of the company having been subscribed, the com- 
missioners stated that fact to the meeting; and besides, that the 
first instalment required to be paid by the charter had been 
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paid in and was in their possession and ready to be disposed of, 
as the meeting should direct. The meeting of the subscribers 
took into consideration the statements placed before it, and on 
motion, it was unanimously agreed that the meeting of subscri- 
bers should resolve itself into a convention of stockholders of 
the Memphis Branch Rail Road & Steamboat Company of 
Georgia. It was then moved that the number of directors 
should be seven, and that as the regular number of shares had 
been subscribed and the first instalment paid in, agreeably to 
the provisions of the charter, on motion of Judge King, Resol- 
ved, That the number of directors of this company consist of 
seven members, any four of whom, or three besides the presi- 
dent, should constitute a quorum. ‘The motion was agreed to, 
and the stockholders proceeded to the choice of directors—on 
counting out the ballots, it appeared that Messrs. Jno. P. King, 
Daniel Tyler, W. R. Smith, Alfred Shorter, D. R. Mitchell, 
John E. Park and J. W. M. Berrien had received a large major- 
ity of the shares. 

These gentlemen were therefore declared to be elected di- 
rectors of the Memphis Branch Rail Road and Steamboat 
Company of Georgia for one year from this date. On motion 
of D. R. Mitchell, Esq. Resolved, by the stockholders of the 
Memphis Branch Rail Road and Steamboat Company of Geor- 
gia, that the stockholders shall not be required, by any order 
of the board of directors, to pay any funds for the purpose of 
constructing of said road farther west than the town of Rome, 
without the unanimous consent of the stockholders given at a 
regular meeting of the same—passed. On motion, the meeting 
adjourned. P. C. GWIN, Chm’n. 


W. T. TRAMMELL, Sec.” 


At a meeting of the directors on the 27th Sept. 1848, it ap- 
pearing to the board that Jno. P. King, for Daniel Tyler, sub- 
scribed seven hundred and fifty shares to the stock of the com- 
pany and paid five dollars per share thereon—it farther ap- 
pearing that said Tyler has not recognized said subscription or 
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refunded the said advance, it is ordered that said stock be 
transferred to the individual name of the said King, and the 
said subscription be taken, deemed and considered the indivi- 
dual subscription of the said King, provided, however, the said 
King shall return, to be cancelled, the original subscription in 
the name of said Tyler. 


8th NovemsBer, 1848. 
Resolved, That the company accept the amendments to the- 
charter, authorized by the Legislature of Georgia, by Act ap- 
proved 29th Dec. 1847. 


12th Marcu, 1850. 
Resolved, That this convention accept the amendment of 
the charter of this company, authorized by the Legislature. 


The cost of the road was admitted to be One Hundred and: 
Forty Thousand Dollars. 


The defendant then offered in evidence an extract from the 
minutes and proceedings of the company on the 14th day of 
April, 1846, as follows: 

The undersigned, a portion of the original contractors of the 
Rome & Memphis Branch Rail Road Company of Georgia, 
having this day met in the town of Rome for the purpose of 
taking preparatory steps for the permanent organization of 
said company, have resolved to open books of subscription for 
the capital stock of said company, the subscription to the stock 
to be valid and binding on the subscribers for the stock, only 
on condition that Alfred Shorter, J. W. M. Berrien and Wil- 
liam Nesbit sign the relinquishment this day drawn up for 
their signature, relinquishing all their title, interest and claim 
in and to the said charter, and on condition that the requisite 
amount of stock be subscribed to authorize a legal and perma- 
nent organization of the said company; and on the further 
condition, that the subscribers for stock be permitted to pay 
their instalments in work upon the road in grading, bridging, 
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getting timber, &c. for superstructure at cash prices; and 
should the Ga. Rail Road Company and Macon & Western 
Rail Road Co. or other rail road companies be subscribers for 
stock, that the said company be allowed to pay the instalments 
that may become ‘due on their stock subscribed, in iron, gudg- 
eons, cars, &c. of good and substantial quality—the value of 
the same to be determined by competent and disinterested 
judges, at cash rates, except such an amount of cash as may 
be necessary to pay the salaries of engineers and agents and 
for the right of way, which is to be advanced by said company, 
until the road is put in operation. And should the subscribers 
for stock and the said rail road companies fail to pay in work 
as above, and in iron, &c. as above, when required, legally, by 
the directors hereafter to be appointed for the management of 
the said Rome & Memphis Branch Rail Road Ce. then they 
will respectively be required to pay their subscription in cash, 
or instalments thereon as the same may be ordered and re- 
quired by the board of directors. 


Signed, D. R. MITCHELL, 
EDWARD WARE, 
JOSEPH WATERS, Corporators. 
JOHN SMITH, | 


At a meeting of directors 7th April, 1847, the following re- 
solution was passed : 


Resolved, That the company adopt a good second hand rail 
road iron, not less than 24 by % of an inch thick, at $60 per 
ton, delivered at Kingston, as was proposed by Col. King, sub- 
ject to the inspection of the Chief Engineer. 


- At a meeting 28th April, 1847— 


Resolved, That the President of the Memphis Branch Rail 
Road & Steamboat Co. of Ga. be authorized to receive from 
Reuben Herndon his certificate of stock and deliver to him his 
ten per cent. note—Ist. Because his subscription is worthless 
and never will be complied with. 2d. Because it is deemed 
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material to have said Herndon’s testimony in the appeal case 
of Benjamin Reynolds vs. the Company, to be tried on Friday 
next. 


The defendant then offered to prove by N. Yarbrough and 
A. T. Hardin, that the subscription of Daniel R. Mitchell was 
made upon the express condition that the depot was to be lo- 
cated in the upper end of the City of Rome, near where the 
Presbyterian Church now stands, near to some property in 
which he, Mitchell, was interested, and this was stated pub- 
licly in a meeting, by John P. King, a large stockholder and 
principal mover in organizing the said company, and that King 
stated in the meeting, and pledged himself, that all the road 
cost over $70,000 he, King, would pay ; which being objected 
to by the plaintiff, was rejected by the Court. Defendant ex- 


cepted. e 
The following is the testimony for the defendant : 


W. T. Trammell sworn, says: That he acted as secretary 
at the mecting 10th Sept. 1846; that there was no money 
paid or offered to be paid, as he saw or heard of. 

Nathan Yarbrough sworn, testified: That he was present at 
the first and second meetings of the company, and no money 
was paid or offered to he paid; that the paper in evidence, 
upon which the syit was instituted, was given in place of pay- 
ment in cash of the first instalment for stock; that he had no 
recollection that any certificate of stock was ever given to the 
defendant; that the removal of the depot, or the location at 
the fork of the river instead of the place near the Presbyterian 
Church, depreciated property in the upper part of Rome, where 
Mitchell was interested, fifty per cent. ; that those who applied 
for certificates of stock obtained them and gave their notes; 
have no recollection of the defendant getting any certificate. 

A. T. Hardin testified; That he was present at. the meet 
ings organizing the Company; that no money was paid or oft 
fered to be paid; that this note and others were given for 
atock. 

















CASSVILLE, APRIL TERM, 1855. 581 
Mitchell vs. The Rome R, R. Co. 








Sept. 11, 1846. 
Present—Directors John P. King, A. Shorter, D. R. Mitchell 
and J. W. M. Berrien. 


Resolved, That the stockholders of this company having 
paid Five Dollars per share upon the subscription for their 
stock, according to the terms of their charter, and the said 
company having no immediate use for the money, it is Re- 
solved, That the same be loaned out to the stockholders who may 
desire it, in proportion to their subscription, and upon their 
notes to the company, payable on demand. 


The minutes show that half of Mitchell’s stock was trans- 
ferred to Printup (Jos. J. Printup). 

The defendant then read in evidence the Act of the Legisla- 
ture, passed in 1839, entitled an Act to incorporate the Mem- 
phis Branch Rail Road & Steamboat Company of Georgia; 
also an Act passed jn 1845, amendatory thereof; and also an 
Act passed in 1850, to incorporate The Coosa River Steam- 
boat Company; and also an Act of 1850, to amend the char- 
ter and change the corporate name of the Memphis Branch 
Rail Road & Steamboat Company of Georgia. It is admitted 
that the stock of the defendant had been forfeited before the 
passage of the two last named Acts. 


The plaintiff, in rebuttal, introduced Sterling T. Combs, who 
‘testified: He was present at the meetings organizing the com- 
jpany; that Judge King offered to loan the money to all who 
‘did not have it, to pay the five per cent.; that King did loan 
witness money; whether he loaned any body else money or 
not, he did not know; there was a sealed package which King 
laid down and took upagain, which he supposed, or understood, 
contained money, but does not know; and also, that the rea- 
son for the indulgement, his taking notes instead of the money, 
was in order that the stockholders might work out the stock at 
‘cash prices. 


Joseph J. Printup testified: That the credit of $250 on the 
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note sued on, was put there by the assent and direction of 
Mitchell. 


Extract from minutes of Board, 4th November, 1846: 

On motion of Col. Mitchell, that the Board organize and 
proceed to business, when the subject of prices for grading was 
fully discussed. 

John P. King. submitted a list of prices and .moved their 
adoption. D. R. Mitchell. offered an amendment, by striking 
out 8 cents per yard for grading and inserting 10; and striking 
out 124 cents for cross-ties and inserting 15 cents, which was 
lost. ; 


” Defendant’s Counsel objected to the introduction of this evi- 
dence by the plaintiff, on the ground that they had no right to 
introduce their minutes in evidence for themselves; which ob- 
jection was over-ruled by the Court and the evidence read to 
the Jury. To which decision and ruling of the Court defend- 
ant excepts, and alleges the same to be error. 


Exhibit from one of the plaintiff’s small books, said exhibit 
having no date: 

Subscribers to the Memphis Branch Rail Road & Steamboat 

Company of Georgia : 

We, the subscribers, hereby subscribe the number of 
shares opposite to our names, in the Memphis Branch Rail 
Road & Steamboat Company, and promise to comply with the 
provisions of the charter. 


Alfred Shorter, Four Hundred Shares. 400 
John P. King, Seven Hundred and Fifty. 750 
D. Tyler, per King, Seven Hundred and Fifty. 750 
D. R. Mitchell, One Hundred. 100 
And others. 


The above was introduced by defendant. 


Counsel for the defendant, among other things, asked the 
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Court to charge the Jury, that any material or essential alter- 
ation of the charter (original) without the assent of the defend- 
ant, relieves him from the payment of this note, which was re- 
fused by the Court; to which refusal to charge, Counsel for 
the defendant then and there excepted, and now in this Court 
excepts and alleges the same to be error. 

Counsel for the defendant also requested the Court to charge. 
the Jury, that the Act of 1850, entitled an Act to incorporate 
the Coosa River Steamboat Co. and the rights thereby confer- 
red upon the corporation therein mentioned, was such an 
essential and material alteration as will relieve the defendant ; 
which charge the Court refused to give; to which refusal to 
charge, Counsel for defendant then and there excepted, and 
now in this Court excepts, and alleges the same to be error. 
Counsel for the defendant also asked the Court to charge the 
Jury, that the Act of 1850, amending the charter and chang- 
ing the name of the (same) Memphis Branch Rail Road & 
Steamboat Company of Georgia, thereby in effect yielding up 
all the right the said corporation had in the navigation of the 
Coosa river, was such an alteration as will relieve the defend- 
ant, unless it was made with his assent; which charge the 
Court refused to make ; to which refusal to charge Counsel for 
the defendant then and there excepted, and now in this Court 
excepts, and alleges the same to be error. Counsel for the- 
defendant also asked the Court to charge the Jury, that the 
plaintiff had no power, under this charter, either to give or take 
notes payable on demand, unless it is expressly given, and that 
no such power is to be found in the charter; which charge was 
given with the addition, “unless in the prosecution of the busi- 
ness of the corporation ;” to which charge thus given, or the ad- 
dition to the request, Counsel for the defendant then and there 
excepted, and now in this Court excepts, and alleges the same 
to be error. 

Counsel forthe defendant also asked the Court to charge 
the Jury, if the Jury believe from the evidence, that the 
amount required to be paid in before the organization of the 
Company was not paid in, the organization was not legal, and 
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the acts done under such organizations are not binding ; which 
the Court refused to do, and charged, that if defendant partici- 
pated in said organization, and also acted as a director for 
some time, he cannot now object—the defendant excepted. 


Counsel for the defendant also asked the Court to charge the 
Jury, that the giving or taking a note payable on demand for 
money loaned, is not within the scope of the design or author- 
ity of the corporation, the plaintiffs in the action, which the 
Court gave, with the qualification—Ist. Was this note for the 
purpose of the corporation? The presumption of the law is in 
favor of the note—has the defendant proved that it was given 
for purposes foreign to the object of the Corporation? ‘To- 
which refusal to charge as requested, in the language requested, 
and the qualification thereof, the defendant excepted. 


Counsel for the defendant also asked the Court to charge 
the Jury, that if the Jury believe the note was given for loaned 
money, it is void; which charge the Court gave with the fol- 
lowing qualification: “If the note sued on was given by Mitch-- 
ell and accepted by the company, in lieu of and instead of mo- 
ney, as a payment for stock, and Mitchell was present assent- 
ing thereto, and acting for some time thereafter as one of the 
directors, he was bound to pay said note, and cannot now ob- 
ject to the payment thereof.” To which refusal to charge, in 
the language and as requested, and to the qualification thereof, 
defendant excepted. 


Counsel for the defendant also requested the Court to charge 
the Jury, that if the note is to be received as a subscription for 
stock, then the material alteration in the charter alluded to in 
the former request to charge, will discharge the defendant, un- 
less his assent to the alteration is proven; which charge the 
Court refused to give; to which refusal to charge the defend- 
ant excepted. 


Counsel for the defendant also requested the Court to charge 
the Jury, that the Act of 1850 before mentioned, (changing: 
name, &c.) isa material alteration of the charter, and such an: 
one as will discharge the defendant from his ‘substription: for 
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stock; which charge the Court refused to give; to which re‘ 
fusal to charge the defendant excepted. 

The Jury returned a verdict for the plaintiff for $250, with 
interest and cost of suit. 


ALEXANDER & UNDERWOOD, for plaintiff in error. 


PRINTUP, for defendant in error. 
By the Court.—BrEnnine, J. delivering the opinion. 


The first assignment of error ‘s, that the Court below per- 
mitted the ‘paper or note described in the declaration” to be 
read as evidence to the Jury. . 

That paper or note is in the following words: 


** Rome, SEPTEMBER 10th, 1846. 
$500. Due the Memphis Branch Rail Road & Steamboat 


Company of Georgia, Five Hundred Dollars, payable on de- 
mand, D. R. MITCHELL.” 


The objections made to the admission of this paper in evi- 
dence, may be resolved into two. 1. That the charter did not 
authorize the company to take sucha note. 2. That if the 
charter did this, the note, itself, was not expressed to be on con- 
sideration. 

The charter contains this section : “That the company afore- 
said, shall be deemed a common carrier, as respects all goods, 
wares, merchandise and produce entrusted to them for trans- 
portation, and shall have full power and authority to do and 
perform all and every corporate acts as are permitted or allow- 
ed to other companies incorporated for similar purposes.” 
(Acts of 1845, 109.) 

Among “other companies incorporated for similar purposes,” 
may, no doubt, be included the Central Rail Road & Banking 
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Company of Georgia, and the Macon and Western Rail Road 
Company. And these companies, by their charters, have the 
general power to “make contracts.” (Pr. Dig. 300, 326, 314. 
Pamph. Acts 1847, 181.) 

A promissory note is a contract. 

These companies, therefore, have power, respectively, to be 
@ party to a promissory note. 

And so, therefore, was the company that is the defendant 
in error in this case. 

The first objection, then, to the admission of the note was 
not a good one. 

Neither was the second. This was a promissory note, al- 
though no consideration was mentioned in it. ( Waithman vs. 
Eisee, 1 Carr. § Kerw. 35. Curtis vs. Rickards, 1 Mann. 
§ Granger, 46. Story’s Prom. Notes, §§14,181. Chitty on 
Bills, 79.) 

[1.] The Court below was right, therefore, in admitting the 
note to the Jury. 

[2.] And if right in that, the Court was also of course right,. 
in over-ruling the motion to dismiss the case, on the alleged 
ground of a want of evidence to support the case. The note 
was, prima facie, sufficient to support the plaintiff’s case. 

For aught that appears, the statements of John P. King were 
not authorized by the company; if not, they were not binding 
on the company. Therefore, it was right in the Court below 
not to let his statements go to the Jury as evidence against the 
company. 

[3.] The sayings of a stockholder do not bind the corpora- 
tion. | 

[4.] The extract from the minutes of the corporation which 
the Court below admitted to the Jury as evidence, was merely 
irrelevant. And though irrelevant evidence is illegal evidence ; 
yet, a new trial ought not to be granted solely on the ground 
of the admission of such evidence. In such a case, the pre- 
sumption, at least prima facie is, that the evidence, as it can- 
not legally, so it does not actually, influence the Jury, in the 
formation of their verdict. 
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In this case, there appears nothing to rebut this presump- 
tion. 

Therefore, the fourth assignment of error is not a good one. 

Had a motion been made in the Court below for a new trial, 
on this ground, the decision of this Court would, under the New 
Trial Act of.1853-’4, have had to be different. 

The next assignment of error is, that the Court below erred 
"in refusing to charge the Jury, that any material or essential 
alteration of the original charter, without the assent of the 
defendant, (Mitchell,) relieved him from the payment of the’ 
note. 

Before the alterations referred to had been made, the stock 
of the plaintiff in error, Mitchell, had been forfeited to the 
company, and he had therefore, ceased to be a stockholder in 
the company. 

It appears, from the evidence of Yarbrough and Hardin, 
that this note had been given by Mitchell, “in place of pay- 
ment in cash, of the first instalment for stock.” 

Still, as Mitchell had ceased to be a stockholder in the com- 
pany, at the time when the alterations in its charter were wade, 
his assent or dissent to those alterations was a matter of no 
consequence. Assent qr dissent to them was a matter solely 
for the persons who, at the time of the alterations, were the 
stockholders. 

[5.] This being so, the liability of Mitchell to pay the note 
would not at all be affected by the alteration in the charter. 
The note stood in the place of so much cash paid in. And by 
the alteration in the charter, Mitchell no more got the right 
to be exempted from liability to pay the note than he would if, 
instead of giving a note, he had paid the money, have got the 
right to have back the money. 

This assignment of error is therefore not well founded. 

For the same reasons, neither are the next two assignments. 

The next assignment of error, after those two, is the refusal 
of the Court to charge the Jury, without qualification, that the 
‘company had no power, under their charter, either to give or 
to take notes payable ondemand. The Court gave this charge 
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with the qualification, “ unless in the prosecution of the busi- 
ness of the corporation.” 

We have already, in considering the first assignment of er- 
ror, seen that the company had the general power to “make 
contracts.” And the conclusion we draw from that was, that 
the company had the right to be a party to a promissory note, 
because that is a contract. 

In addition to what was said on that assignment, it may be 
said here, that the sixth section of the charter impliedly con~ 
fers on the company the power “to give’’ promissory notes. 
That section has in it these words: ‘and the evidences of debt 
of said company shali be binding only on the funds of said 
company, when signed by the President and attested by the 
Secretary and Treasurer.” 

The Court below, then, might well have refused to give this 
charge, even with a qualification. 

The next assignment of error is, that the Court refused to 
charge, that if “the amount required to be paid in before the 
organization, was not paid in, the organization was not legal, 
and the acts Jone under such organization are not binding’ — 
and instead, charged, “that if defendant participated in said 
organization and acted as a director for some time,” he could 
not then object to the organization. 

| The words of the charter which seem to bear upon this point, 

iare the following: “ Sec. 4. And be it further enacted by the . 

‘authority aforesaid, that the capital stock of said company 
shall consist of ten thousand shares of fifty dollars each; but 
the number of shares may be increased one third; and upon 
the subscription fur shares in said stock, the subscribers shall 
pay the sum of five dollars upon each share subscribed for by 
such subscriber: Provided, that said company may commence 
the construction of their rail road and boating, so soon as three 
thousand shall be subscribed.” 

The payment of the five dollars on each share, at the time 
of subscription, is not, by this section, made a condition prece- 
dent, either to the existence of the company as a corporation, 
or to its right, as a corporation, to commence business. In- 
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deed, the first section of the Act had expressly made the com- 
pany a corporation. And thee proviso in this section author- 
izes it to commence boating and the construction of the road, 
as soon as three thousand shares should be subsertbed. Ac- 
cording to the proviso, the company did not have to wait, not 
only until it had got three thousand shares subscribed, but also 
until it had received five dollars on each of the three thous- 
and shares, before it could begin business. 

And if these things be so, the payment of five dollars a share 
on the subscriptions, at the time of the subscriptions, was not 
a condition precedent to the organization of the company as a 
corporation. And for ¢his reason, the Court below would have 
been justified in its refusal to give the charge. Doubéiess, if this 
payment were a condition precedent to organization, the acts 
done by the company, unless this condition had been complied 
with, would be void; and void, notwithstanding any subscriber 
might have participated in them and given them his sanction ; 
or might have taken part in any pretended organization, and 
even have become a director under a pretended organization. 
To this effect is the decision of this Court in Mapier et al. vs. 
Poe et al. (12 Ga. R. 184,) a case, in which the payment in 
of a certain per cent. by the subscribers for stock, was a condi- 
tion precedent to organization or to the right to do business. 

But although we cannot sanction the reason given by the 
Court for its refusal to make this charge, we have to sanction 
the refusal itself, because that, it appears to us, was right, for 
the reason which we have given—the reason, that the payment 
of the five dollars was not a condition precedent to organiza- 
tion. 

The next assignment of error, is the refusal of the Court to 
charge, unqualifiedly, ‘that the giving or taking a note, paya- 
ble on demand, for money loaned, is not within the scope of 
the design or the authority of the corporation, the plaintiff in 
the action.” The Court qualified this by adding to it, that the 
presumption of law was in favor of the notes having been given 
for the purposes and objects of the corporation, i. e. as we un- 
derstand, the addition—in favor of the notes having been given 
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as @ means to accomplish some of the authorized ends of the 
corporation. . 

'q@And we think the Court was right in making this addition 
to the charge. 

[7.] The charter, as we have again and again seen, author- 
izes the corporation, in general terms, to “‘ make contracts.” 
Therefore, contracts made by it which, like promissory notes, 
do not, on their face, disclose the objects for which they were 
made, are, it is to be presumed, until the contrary be shown, 
such as the charter authorizes it to make. No person, wheth- 
er artificial or natural, is to be held to be a law-breaker, with- 
out some proof to show that he is one. 

“ The next assignment of error, is the refusal of the Court to 
charge, unqualifiedly, that if ‘the note was given for loaned 
money, it is void.” 

[8.] This charge the Court, we think, was warranted in not 
giving, by the absence of evidence on which the charge might 
stand. There was no evidence that the note was given for 
‘loaned money.”’ The resolution authorizing the money paid 
in for stock to be loaned back to the stockholders, was passed 
the day after the date of this note. 

Besides, there is the positive testimony of two witnesses, 
Yarbrough and Hardin, that the note was given for stock. 

Instead of making this charge, the Court charged, that if 
the note was given as a payment for stock, and Mitchell “ was 
present, assenting thereto, and acted, for sometime thereafter, 
as one of the directors, he is bound to pay the note.” 

[9.] The fourth section of the charter does not say that sub- 
scriptions on which, at the time of subscription, five dollars a 
share shall not have been paid, shall be void. On the contrary, 
it says what is equivalent to saying, that even in that case, they 
shall not be void; for it says that the company may begin 
boating and the construction of the rail road as soon as three 
thousand shares shall have been subscribed. It must there- 
fore consider subscriptions good, whether five dollars a share 
has been paid on them or not. If so, it follows that the com- 
pany have the right to collect such subscriptions; and if they 
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have the right to collect them, they have, as an incident, the right 
to give terms on which the subscribers may pay them; or, at 
least, they have the right to secure their collection by taking 
promissory notes for their payment. If the subscription is 
good, the note is good—for the note is only to secure the sub- 
scription. 

Suppose, after subscribing, a subscriber refuses to pay the 
five dollars a share? Is the company powerless? Is the com- 
pany to lose the subscription? Cannot the company enforce 
the subscription? Wherefore is it, that the company can en- 
force subsequent instalments of stock, if it cannot enforce the 
first one? 

And there is not the same reason why the payment of the 
stock, or some part of it, in a rail road corporation, should be 
made a condition precedent to the corporatien’s going into op- 
eration, that there is why the payment of the stock, or some 
part of it, in a banking corporation, should be made a condi- 
tion precedent to such a corporation’s going into operation. 
If a corporation of the latter sort fails, the public suffers—if 
one of the former sort, only the stockholders. This, at least, 
is generally true. 

The last two assignments of error are, with respect to the 
effect of the alteration of the charter on Mitchell’s liability. 
The effect of the alteration on that, has already been consid- 
ered. 

Upon the whole, we think there should be a general affirm- 
ance of the decisions of the Court below. 
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No. 97.—Tuos. G. Waters, Sheriff, e¢ al. plaintiffs in error, 
vs. GREENWAY Brotuers & Co. defendants. 


[1.] Where a client does not participate in a fund brought into Court, but is 
postponed to older liens, the Attorney is not entitled to commissions upon 
the money. 


~ Rule, in Floyd Superior Court. Decided by Judge Tripp, 
December Term, 1854. 


A sum of $1100 had been raised by levy and sale, by order 
of Court, under an attachment in favor of Fellows & Co. 
against A. J. Murray, of the goods and chattels of said Mur- 
ray. 

The money was claimed by i. fas. of older date than the at- 
tachment in favor of Greenway Brothers & Co. and D. C. Hide 
& Co. against the firm of Burns & Murray, of which firm A. 
J. Murray was a party. 

The Counsel of Fellows & Co. contended that they were en- 
titled to five per cent. of the amount, for having raised and 
brought the money into Court. This was refused by the Court, 
and this decision is assigned as error. 


UnDERWooD, for plaintiff in error. 
PrintvP, for defendant in error. 


By the Court—Lumrx1y, J. delivering the opinion. 


[1.] A large amount of money, to-wit: $1119, having been 
raised under an attachment, at the instance of Fellows & Co. 
against Andrew J. Murray, was brought into Court by the 
Sheriff and ordered to be paid over to executions of an older 
date, in favor of Greenway Brothers and Oo. and’D. C. Hide 
& Co. against Burns & Murray.- 

Before applying the fund to these prior liens, Counsel for 
Fellows & Co. claimed to have their commissions allowed upon 
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the fund, but were refused by the Court, upon the ground, that 
as their client got no money, the Attorneys were not entitled 
‘to fees. And we see no error in the judgment. It does not 
conflict with the opinion of this Court in McDonald and Na- 
pier, (14 Ga. R. 89.) 





No. 98.—Ritey J. Jounson, ct al. plaintiffs in error, vs. 
Daniet R. MitcHeE.t, defendant. 


[1.] As between judgments obtained in different Courts, cr at different terms 
of the same Court, the first signed is prior in point of lien. 


Certiorart, from Floyd Superior Court. Decision by Judge 
Triprz, December Term, 1854. 


This was a certiorari from a decision of a Justice’s Court, 
on a motion to distribute money. Riley J. Johnson held cer- 
tain fi. fas. from the Justice’s Court, against Logan White, 
dated 26th February, 1853. Daniel R. Mitchell held a fi. fa. 
from the Superior Court against Logan White, on a judgment 
signed on the 14th March, 1853. The confession of judgment, 
on which the judgment was entered, was dated February 28d, 
1853, and the term of the Superior Court at which it was ob- 
tained, commenced on the 21st February, 1853. The Justi- 
ce’s Court decided that the Justice’s Court fi. fas. were entitled 
to the money. ' 

On certiorari, the Judge reversed this decision, and awarded 
the money to the Superior Court fi. fa., halding that the lien 
of the judgment took date from the first day of the term; or 
if not, then from the date of the confession of judgment. 

And on this decision error is assigned. 

VOL xvit.—75 
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ALEXANDER, for plaintiff in error. 
UNDERWOOD, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] At Common Law, a judgment by general intendment 
of law, related to the first day of the term. (2 Tidd. Pr. 
965, 967.) By the 16th section of the Statute of Frauds, (26 
Ch. 2 Ch. 3) lands were bound from the signing of the judg- 
ment, as to purchasers, and personal property from the delivery 
of the execution to the Sheriff. 

The 26th section of our Judiciary Act of 1799 declares, that 
‘all the property of the party against whom such verdict shall 
be entered, shall be bound from the signing of the first judg- 
ment; but where several judgments shall be of equal date, the 
dirst execution delivered to the Sheriff shall be first satisfied.” 
And this Act, in our opinion, effectually repealed the Common 
Law rule, and the provisions of the Statute of Frauds, above 
cited. Such has been the almost uniform construction given to 
that Act, we believe. 

The 2d section of the Act of 1822, declaring that “all judg- 
ments signed on verdicts rendered at the same term of the 
Court, be considered, held and taken to be of equal date; and 
no execution founded on said judgments, obtained at the said 
term as aforesaid, shall be entitled to any preference by reason 
of being first placed in the hands of the officer,” again modified 
the Statute of 1799, and made all judgments of equal date and 
effect, which were obtained at the same term of the Court; 
thus, in effect, restoring the Common Law rule just mentioned, 
as to such judgments ; but as to all others, leaving the provis- 
ion of the Act of 1799, that all the property of the defendant 
shall be bound from the signing of the first judgment, in full 
effect. 

This provision must control the question before us, where the 
contest is between the liens of two judgments obtained in dif-. 
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ferent Couris ; and the funds raised in this case must be paid 
to the fi. fas. issued from the Justice’s Court, they being first 
signed. 

We know that accuraté justice may not be insured by these 
provisions of the law. We think, however, that we could 
readily show, by illustration, that perhaps greater inconveni- 
ences would result from a different rule. But we will not 
pause for this, as the law is, in our judgment, so written and 
must be obeyed, whatever may ke thought of its perfection. 

Judgment reversed. 





No. 99.—JamMEs Norwoop, plaintiff in error, vs. Lewis Har- 
py, et al. defendants. . 


[1.] The “ physician” intended by the Act of 1834, concerning commissions 
of lunacy, is a person who has been licensed as a physician by the board 
of physicians of this State. 


Inquisition of lunacy, in Jackson Superior Court. Decided 
by Judge Jackson, February Term, 1855. 


The record in this case disclosed the following facts: In 
1851, James Norwood applied to the Court of Ordinary of 
Jackson County for a commission to examine Lewis Hardy, 
alleged to be insane and incapable of managing his affairs. 
Notice of this application had been previously given to Isaac 
M. David, the son-in-law, and Amisted Hardy and Parmelia 
Denson, the son and daughter of Lewis Hardy. 

Twelve commissioners were appointed, who, after examina- 
tion, returned a verdict that the said Lewis Hardy was insane 
and incapable of managing his own affairs; and the Court: of 
Ordinary appointed Norwood his guardian. Lewis Hardy, by 
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his next friend, Thos. Stapler, appealed from the verdict to the 
Superior Court. At Feb. Term, 1855, Counsel for the appel- 
lant moved to dismiss the proceedings as being void on two 
grounds—lIst. That the wife of Lewis Hardy was not notified 
of the intended application. 2d. That no physician was of the 
number of commissioners who tried the case, as required by 
the Statute. 

It was admitted that the wife of Lewis Hardy had not been 
notified; and that W. B. liardeman, one of the commissioners, 
was practising as a regular physician and had received a diplo- 
ma from Jefferson Medical College of Philadelphia, but had 
never, up to the time of said trial, obtained a license from any 
board of physicians in Georgia—no other physician was among 
the commissioners. 

The Court sustained the motion on both the grounds, and 
dismissed the proceedings at the cost of the applicant. And 
on this decision error is assigned. 


OveERBY, for plaintiff in error. 
Coss & Hutt, for defendant in error. 
By the Court.—BrEnnineG, J. delivering the opinion. 


The Act under which this case proceeded, provides that one 
of the commissioners ‘‘shall be a physician.” (Cobb's Dig. 

Was Wm. B. Hardeman a physician ? 

He, though practising and holding a diploma from “ Jeffer- 
son Medical College of Philadelphia,” has never been licensed 
asa physician by “the Board of Physicians of this State.” 

The first section of the Act of 1825, “ to regulate the licen- 
sing of physicians,” &¢. contains these words: ‘no person shall 
be allowed to practice physic and surgery, or any of the 
branches thereof, or in any cases prescribe for the cure of dis- 
eases for fee or reward, unless he or they shall have been first 
licensed to do so, in the manner hereinafter prescribed.” 
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(Cobb's Digest, 886.) This Act, after being repealed in 1836, 
was revived by the Act of 1839, and again by the Act of 1847. 
(1d. 889.) 

Now the question is; when the Legislature declares that a 
physician was to be one of the commissioners, did it mean some 
person only who had obtained a license to practice physic from 
the board of physicians, or did it mean such person and any 
other who might have obtained such license from some foreign 
board of physicians or some foreign medical school or institu- 
tion? 

And in the opinion of this Court, the Legislature must have 
meant a person of the former sort and no other. When the 
Legislature speaks of Judges, Justices of the Peace, Clerks, 
Sheriffs, Executors, Administrators, Guardians, Jurors, Voters 
—citizens even, it means, unless there is something decisive to 
show the contrary, persons who are such, respectively, by the laws 
of Georgia. So, when it mentions physicians, it must be consid- 
ered to mean only persons who it bas said shall be considered 
worthy to serve as physicians—and who are they? Only such 
as the board of physicians may have licensed to practice physic ; 
for it is only such that the Legislature has allowed to charge 
for their services; and therefore, it must be only such that the 
Legislature considers capable of rendering services of any val- 
ue, It is to be presumed, that if the Legislature had consider- 
ed others capable of rendering services of any value, it would 
have allowed them to be paid for such services. 

It follows, that in the opinion of this Court, the Court below 
was right in dismissing the case on one of the grounds, that 
Hardeman had not been licensed as a physician by the board 
of physicians of this State. 

And this renders it unnecessary to decide the sufficiency of 
- the other ground on which the case was dismissed. 

So the judgment of the Court below ought to be affirmed. 
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No. 100.—Jos Rogers, plaintiff in error, vs. WM.. SoLomons 
et. al. administrators, &c. defendants. Wa. SoLomons et 
al. administrators, &c. plaintiffs in error, vs. JoB Rogsrs, 
defendant. 


[{1.] With respect to the allowance or disallowance of supplemental bills, 
Courts of Equity ought to follow the Statute of Amendments of 20th Feb- 
ruary, 1854. 

[2.] When a supplemental bill has been allowed, the injunction in the origi- 
nal bill should not be dissolved until the equity contained in the supple- 
mental bill, as well as that contained in the original bill, has been sworn off. 


In Equity, in Floyd Superior Court. Decisions by Judge 
Trippe, November Term, 1854. 


The facts of this case are fully set forth in 14h Ga. R. p. 
320, except that when Atkinson, administrator, &c. obtained 
the judgment against Rogers and the executors of Hargroves, 
the appeal was entered by the executors of Hargroves alone. 
It seemed, however, that all parties had acted on the opinion, 
that the appeal operated for all the defendants. With this 
exception the facts are correctly stated. After the decision 
of the Supreme Court, reported in the 14th Vol. no further 
steps were taken in the cause until November Term, 1854, 
when the complainant, Rogers, offered the same matter which 
he had previously moved as an amendment, in the shape of a 
supplemental bill, supported by affidavit. This application 
was refused by the Court; to which decision the complainant 


excepts. 
Thereupon, the respondents moved to dissolve the injunction, 
on the following grounds: 


Ist. That all the equity in the bill is sworn off by the an- 
swers. 

2d. That the complainant has no interest in it, as he had not 
appealed; and the judgment was final and conclusive, as to 
him, and fixed his liability before the agreement was made, 
which is sought to be enforced and reformed; and he was fixed 
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as a principal, in the verdict of the Jury and judgment of the 
Court, he having been sued as a partner and principal. 

3d. That many of the important facts stated in the bill, are 
stated and sworn to, on information and belief alone. 

This motion was over-ruled by the Court; and to this decis- 
ion the respondents except. | 


Unprerwoop; ALEXANDER, for Rogers. 
Axin; McDonap, for Solomons. 
By the Court.—Brnnina, J. delivering the opinion. 


I shall first consider the case of Rogers against Solomons 
and others. 

In that case, the sole question is, whether Rogers should 
have been allowed to file the supplemental bill ? 

We think that if the allegations in the supplemental bill be 
true, equity is in that bill. 

And that being so, the supplemental bill ought to have been 
allowed, as a matter of course, unless some special reason ex- 
isted to make the allowance of it improper. 

[1.] Did any such reason exist? Perhaps there did until 
the passage of the Act of the last Legislature on the subject 
of amendments. (Pamph. 1853-’4, 48.) By that Act, par- _ 
ties, whether at Law or in Equity, may, in any stage of the 
cause, amend their pleadings in all respects, whether in mat- 
ter of form or matter of substance. 

Now the difference between a supplemental bill and an 
amendment to the bill, is, for all practical purposes, merely 
technical. Under the maxim, therefore, that Equity follows 
the Law, Courts of Equity ought, as to supplemental bills, to 
follow this Statute as to amendments. 

And, indeed, the matter of this supplemental bill is such 
inatter as is suitable for introduction into the bill by way of 
amendment. (1 Daniel’s Ch. Pr. 510, 511.) And by the 
Statute aforesaid, the time for amending never going by, this 
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matter, should this supplemental bill be refused, would, if: the 
plaintiff wished it, have to be introduced into the bill by way 
of amendment. To refuse the supplemental bill, therefore, 
would be merely to produce double trouble—additional ex- 
pense—more delay. 

We think the supplemental bill ought to have Hed allowed ; 
and so, that the judgment of the Court pelow, in this case, 
ought to be reversed. 

[2.] And this, in effect, disposes of the case of Solomons 
and others against Rogers; for if the supplemental bill had 
been allowed, as it should have been, then the plaintiffs’ case 
would. have become such that the injunction should not be dis- 
solved until the equity of that supplemental bill should have 
been sworn off. The supplemental bill would have made the 
plaintiffs’ such as to call for a new answer. 

We think, therefore, that it is well that the. Court: below 
refused to dissolve the injunction. 





No. 101.—Jamzs A. Paxson, plaintiff in error, vs. A. P. Bat- 
LEY and Tuos. J. Park, defendants. 


[1.] A vendee entering into the possession of, land under a bond for titles, 
does not hold adversely against the vendor until the purchase money is 
paid. In such case, the possession of the vendee is not only consistent 
with the title of the vendor, but the very bond which the occupier relies on 
as color of title, recognizes paramount title in the vendor. 

[2.] Adverse possession is usually a mixed question of law and fact—wheth- 
er the facts exist which constitute adverse possession, is for the Jury to 
judge. Whether, assuming the facts proven to be true, they constitnte ad- 
verse possession, is for the Court to decide. 


Ejectment, in Gordon Superior Court: ~ Decision by Judge 
Tipps, March Term, 1855. 
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This was ejectment, brought by Paxson against Bailey, to 
which Park was made co-defendant. 

The plaintiff produced a bond for titles to the land in dis- 
pute, dated in 1837, to the plaintiff, Paxson, together with W. 
J. Howell and J. Day, conditioned to make titles thereto, when 
the purchase money should be paid. Paxson was shown to 
have held possession by his tenants from 1837 to 1848, but 
there was no proof of payment of the purchase money. 

When the plaintiff had closed his case, the Court, on motion, 
entered a non-suit, on the ground that a bond for titles, with- 
out payment of the purchase money, was not color of title for 
the obligee, against the obligor, and that possession in such a 
case is not adverse. 

This decision is excepted to, on the ground that the Court 
has no right to order a non-suit; that whether the possession 
was adverse or not, is to be judged of by the Jury; and that 
the non-suit was improperly awarded. 


Waicut & Swirt; Miner, for plaintiff in error. 
DabBNEY; WALKER, for defendant in error. 
By the Court.—Lvumrxiy, J. delivering the opinion. 


[1.] We see nothing in the facts of this case to take it out 
of the rule laid down by this Court in Stamper et al. vs. Grif- 
fin, (12 Ga. Rep. 450) namely: that a vendee entering into 
the possession of land, under a bond for titles, to be executed 
at a time stipulated, does not hold adversely against the ven- 
dor, until the purchase money is paid. In such case, the pos- 
session of the vendee is not only consistent with the title of the 
vendor, but the very bond which was produced on the trial by 
the occupier, distinctly acknowledges the vendor’s title. 

[2.] Adverse possession is a mixed question of law and fact, 
to be left to the Jury, under the instruction of the Court. 


VOL. xvu.—76 
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Whether a given state of facts exist which constitute adverse 
possession, the Jury are to judge. But assuming all the facts 
proven to be true, whether they amount to adverse possession, 
is unquestionably a matter of law for the Court to decide. 
And it has done no more in the present case. 





No. 102.—Joun KER ey, plaintiff in error, vs. E. H. Ricu- 
ARDSON, defendant. 


[1.] A sells to B a number of lots of land and gives B his bond to make him 
title on payment of the purchase money. As to one of the lots a grant 
from the State has never issued, but A has a conveyance of it from the 
drawer. B goes into possession. Afterwards, the lot aforesaid, under the 
Act of 1843, reverts to the State, and B gets a grant to it from the State, by 
paying Twenty-five Dollars, which is less than the value of thelot. 5B then 
sues A for a breach of the condition in his bond: Held, that B is eatitled 
to recover of A only what B paid the State, for the grant and interest there- 


on. 


In Equity, in Polk Superior Court. Tried before Judge 
Trippe, March Term, 1855. 


‘The facts in this case were, that Kerley had given a bond 
for titles assigned to Richardson, dated October 9th, 1838, to 
make good titles to a tract of land embracing many contigu- 
ous lots; the titles to be made by December 25th, 1839, or 
on the payment of the last instalment of the purchase nioney. 

Richardson was put into possession of all the land in 1838 
or 1839, and has so continued. 

Titles had been made to all the lots except one, No. 796, 
2d district, 4th section, to which Kerley had a conveyance from 
the drawer, but which had never been granted. This lot had re- 
verted to the State, in consequence of the grant not being ap- 
plied for in time, and had been granted to Richardson under 
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the Act of 21st December, 1845, at a fee of twenty-five dol- 
lars. 

Kerley had brought an action on the note given for the land, 
and this bill was filed to enjoin that action, and claiming that 
the note should be eredited by the value of the reverted lot. 
The question was, as to the amount for which the note should 
be credited—whether the value of the lot or the cost of obtain- 
ing the grant. Evidence was introduced of the value of the 
lot, both in 1838 and at this time, which latter testimony was 
objected to but admitted by the Court; which is alleged as er- 
ror. 

The Counsel for defendant requested the Court to charge 
the Jury as follows: 

1st. That if they should believe, from the evidence, that 
complainant, Richardson, was in possession of the lot of land 
in dispute, under a purchase from the defendant, Kerley, the 
defendant, in good faith, holding a regular conveyance from 
the drawer of the lot of land, the possession of Richardson was 
the possession of Kerley, the defendant; and that possession 
was an incumbrance upon the grant; and that if Richardson, 
without ever being disturbed in his possession, so obtained from 
and held under Kerley, granted the lot of land from the State, 
it was, by him, an extinguishment of that incumbrance, for 
which he, Richardson, is entitled to be refunded the amount 
he so paid for its extinguishment, with interest thereon, and 
no more. 

2d. That if the Jury should believe, from the evidence, that 
Richardson purchased the lot of land in dispute from Kerley, 
the defendant, and went into the possession of the lot of land 
under that purchase, and without ever being disturbed in that 
possession, granted the lot of land from the State, in his own 
name, and never having been disturbed in the possession, he, 
Richardson, is entitled to be re-imbursed the amount it cost 
him to grant the lot of land, and no more, if there was a ten- 
der of such amount made to Richardson; and if there was no 
tender made, then the amount paid by Richardson for the 
grant fee from the State, and other expenses he may have in- 
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curred in granting the lot, with interest thereon, from the time 
the lot was so granted by Richardson. 

3d. That if the Jury, from the evidence, should believe that 
Richardson, by purchasing and obtaining the possession of the lot 
of land from Kerley,was placed in a condition by which he was bet- 
ter enabled to purchase in an incumbrance or outstanding title, 
that he, Richardson, could not come into a Court of Equity and 
appropriate that advantage, thus obtained, to his entire benefit, 
to the exclusion of Kerley, the defendant, but that Kerley is 
entitled to participate in that benefit or advantage; and hence, 
Richardson is entitled to recover no more than the expenses 
he incurred, with interest thereon, in purchasing in that in- 
cumbrance or outstanding title, and thereby perfecting his ti- 
tle. 

4th. That if the Jury should believe, from the evidence, that 
the plaintiff purchased, in 1838, eight lots of land from the de- 
fendant, forming a settlement of land, at Five Hundred Dol- 
lars each, and the title to all the lots was good and without 
dispute, except one, and it cost plaintiff twenty-five dollars to 
make good the title and purchase to that lot in 1845, he, 
plaintiff, having remained in possession from the purchase up 
to the present time, then plaintiff can only recover the twenty- 
five dollars, with the legal interest thereon. 

5th. That Richardson being in possession under Kerley and 
owing Kerley a large portion of the purchase money, whilst he 
so retained that possession he was in the nature of a trustee 
for Kerley; and if he purchased in an incumbrance or an out- 
standing title, it inured to the benefit of Kerley’s title, and 
Richardson is entitled to recover only the amount he paid for 
removing such incumbrance or purchasing in such outstanding 
title, with the legal interest thereon. 

The Court refused so to charge, but on the contrary, charged 
the Jury as follows: 


“That the complainant was entitled to be remunerated or 
have credited on his note the value of the lot of land at the 
time the ‘itle should have been made by defendant to complain- 
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ant; and that in estimating that value, they might take into 
consideration the relative value of the lot of land to the settle- 
ment of land sold by defendant to complainant, but that his, 
complainant’s, measure of damages was confined to the value 
of the lot of land on the 25th of December, 1839, to the set- 
tlement of land; as, by the bond, defendant was, at that time, 
to make titles to the land, or when the last of the purchase mo- 
ney should be paid; and as the failure, by complainant, to pay 
the purchase money at that time only prevented or postponed 
the making of the title, the complainant could not claim any 
thing more by his own act or neglect than its value at that 
time.”’ The Court farther charged the Jury, “that if they 
should believe, from the evidence, that the value of the lot of 
land, at the time the title should have been made, was equal to 
the amount of the note sued on at Law, then, by their verdict, 
they should decree a perpetual injunction against the note sued 
on at Law; and if the value so estimated as aforesaid should 
be less than the amount of the note, then they should decree, 
that upon complainant’s paying the difference between the val- 
ue of the lot of land and the note, that the Common Law ac- 
tion be perpetually enjoined as to the balance.”’ 

To which charge and refusal to charge, Counsel for defend- 


ant excepted. 
AKIN, for plaintiff in error. 
ALEXANDER, for defendant in error. 


By the Court.—BEnNING, J. delivering the opinion. 


[1.] The only question in this caseis, what was the measure of 
damages which Kerley was liable to pay for failing to comply 
with the condition in his bond, that he would “ make or cause 
to be made” to Harper or his order, good “titles” to lot of 
land No. 796, in the 2d district and fourth section ? 

The Court below held that measure to be, the value of the 
land at the time when the title should have been made. 
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If the outstanding right or interest in the State of Georgia, 
which constituted the breach of this condition in the bond, was 
an incumbrance, then there seems to be no dispute between the 
parties, that the measure of the damages to be paid by Kerley, 
was what it cost Richardson, the assignee of the bond, to re- 
move the incumbrance. At any rate, that is what the law, it 
seems, has, in such case, made the measure. (Martin vs. At- 
kinson, 7 Ga. R. 237. Sedge. Meas. Dam. 185.) 

Was the outstanding right or interest in the State, then, 
an incumbrance? (reenleaf, in his work on Evidence, impli- 
edly says, that an incumbrance is anything which shows that “a 
third person has a right to or an interest in. the land granted, 
to the diminution of the value of the land granted, though con- 
sistent with the passing of the fee by the deed of conveyance.” 
“‘ Therefore,” he says, ‘a public highway over the land; a 
claim of dower; a private right of way; alien by judg- 
ment, or by mortgage made by the grantor to the grantee, or 
any mortgagce, unless it be one which the covenantee is bound 
to pay; or any other outstanding elder and better title, is an 
incumbrance, the existence of which is a breach of this cove- 
nant.” (2 Green. Ev. §242.) 

In these positions, he is supported by many cases which he 
cites, but they are all American cases. 

There is, however, English authority for some of the posi- 
tions, if not for all; at least, there is for the position, that an 
outstanding elder and better title is an incumbrance. A case 
is stated in Viner’s Abridgement, in which an estate for life 
was held to be anincumbrance. (14Vin. Abr. Incumbrances, 
(A.) 

So the common form of the covenant against incumbrances 
is, that the land shall be enjoyed “free and clear” “ of, from 
and against all and all manner of former and other gifts, grants, 
feofiments, leases, mortgages, bargains, sales,” &c. (Platt. on 
Cov. 330.) 

Under these authorities, it may be safely said, that an out- 
standing elder and better title, is an incumbrance. 

If this be so then, as the right or interest of the State in the 
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land was an outstanding elder and better title than that of 
Kerley, that right or interest was an incumbrance on the land. 

It follows, that when Richardson extinguished that incum- 
brance by paying to the State a certain sum of money, he be- 
came entitled to recover of Kerley for the breach of the con- 
dition in Kerley’s bond, produced by the existence of that in- 
cumbrance, a sum equal to that so paid to the State, together 
with interest on that sum. 

But whether we regard the right or interest of the State in 
the land, as an incumbrance or as an outstanding elder and 
better title, which was not an incumbrance, this sum is all that 
Richardson was entitled to recover of Kerley. 

In Smith vs. Compton, (30 Barn. and Adolph. 189, 40T,) the 
breach was of a covenant that the vendor “ had in himself good 
right, &c. to appoint and to grant, bargain and sell, &c. the 
premises ;’’ and the breach consisted in another person’s “ be- 
ing lawfully entitled to the premises’”—a suit by that person 
and a “ compromise”’ of the suit on the payment to the plaintiff 
by the purchaser of a certain sum of money. And all that the 
purchaser recovered, was that amount of money and his costs. 
He did not even contend for more. 

In harmony with this case are cases in some of the States of 
this Union. (Sedgewick Meas. Dam. 181, 182, 183, 184. © 
4 Kent's Com. 477.) And no cases, as far as I know, opposed 
to it. | 

It is true, as a general rule, that for the breach of warran- 
ty or the breach of any of the covenants for title, which, in 
modern times, have, in England, come to take the place of 
warranty, the measure of damages may be stated to be the 
purchase money and interest. And this rule is founded upon 
the reason, that the purchase money and interest may, in gen- 
eral, be taken to be a compensation for the loss occasioned by | 
the breach—the purchase money and interest being a fair 
measure of the value of the land purchased, at the time of the 
purchase, which land is what, in the greater number of cases, 
is lost by the breach. But the land, or the value of the land, 
is not that which is lost in al/ cases. In some cases, the breach 
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extends to only a part of the land sold—in some, it extends to 
only a part of the interest in the whole land sold, as when the 
outstanding better title is but a lease for years—in some, it 
consists in the existence of an incambrance which the purcha- 
ser can and does remove before actual eviction, for a less sum 
than the value of the land. In all these cases, what the pur- 
chaser loses by a breach of the covenant, is less than the value 
of the land. And so tke reason of the general rule, that the 
purchase money and interest is the measure of damages, re- 
quires that in these cases something less than that purchase 
money and interest should be the measure of the damages—the 
reason of that rule requires that whatever shall be a compensa- 
tion for the actual loss sustained in these cases, shall be the 
amount of the damages to be recovered in them. 

The decision of this Court in Martin vs. Atkinson, (supra) 
is not considered to be in conflict with this view. In that case, 
the purchaser lost the whole land. It is true, he afterwards 
bought it back again, and for a less sum than the price of his 
first purchase. In the present case, it is only by hard con- 
struction and intendment that the purchaser can be said to 
have lost land of which he was never out of the possession. In 
the former case, there is no way of telling how much the pur- 
chaser lost by being for a time out of possession—how much 
the land might have been lessened in value by what occurred 
while he was out of possession. 

In the opinion, therefore, of this Court, the charge of the 
Court should have been, that Richardson, the complainant, was 
entitled to have a credit entered on his note, for the amount 
which it cost him, Richardson, to get the grant from the State, 
besides interest on that amount, commencing at the time it 
was paid, and for no more. 

A new trial, therefore, becomes necessary. 
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No. 103.—J. SzpGEWIck Swi1rt, plaintiff in error, vs. THoMAS 
Crow, defendant. 


{1.] TC executed a bond by which, in consideration that S would yield up 
to him a certain mortgage, given to secure payment of a promissory note 
due by T C to 8, he bound himself to pay the sum of One Hundred Dollars 
to S, upon condition that he should fail to give to S acceptable security on 
this note within ten days, and should also fail, before the first of May then 
next, in giving to S a mortgage on real estate as further security, and pay 
the recording fee for the same. Upon action brought for a breach of said 
bond: JZ/e/d, that the sum stipulated was in the nature of a penalty, and 
not of liquidated damages. 


Debt, in Whitfield Superior Court. Tried before Judge 
Triprz, April Term, 1855. 


This was an action of debt for breach of the covenants of 
the following bond: 


“Grorara, UNron County: 


J. Sedgewick Swift having, at my request, yielded up a 
mortgage given him to secure a note made to him by myself 
and James Crow, for Two Hundred and Thirty-five Dollars— 
now in consideration of said accommodation, and the trouble 
caused to him, I bind myself, my heirs, executors and adminis- 
trators, that I will pay the said Swift, his heirs and assigns, 
One Hundred Dollars.” 

‘‘The condition of this bond is, whereas, I promise, first, to 
give acceptable security on the note aforesaid, within ten days ; 
and secondly, before next May to give said Swift a mortgage 
deed of sufficient real property in Murray County, and pay the 
fee for recording the same, all without trouble or expense on 
the part of said Swift ; said deed for securing payment of said 
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note. If I shall do all the above this bond will be void, else 
remain in full force. 

Signed and sealed, Nov. 29, 1847. 

his 
THO’S * CROW, [sEAt.] 
mark. 
Test, M. B. Owenby, 
Wm. G. McCarson.” 


The declaration charged that Crow had not given the secu- 
rity or the mortgage, as stipulated. 

On the trial, the bond was introduced, and it was admitted 
that the note referred to had been sued on, and judgment ob- 
tained at that term against James and Thomas Crow, for the 
whole of the principal and interest. Here the plaintiff closed 
his case. 

Whereupon, defendant moved to dismiss the cause, on the 
ground that the proof did not make out the case—which the 
Court sustained, and dismissed the case; and this decision is 
alleged as error. 


Swirt; Mityer, for plaintiff in error. 
Waker, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


Whether or not the amount that a party to a bond like that 
before us agrees to pay upon condition, is in the nature of stip- 
ulated damages or of a penalty, is frequently a matter of no 
little difficulty to determine. One thing in this connection 
seems clearly settled, viz: that the policy of the Courts, is, if 
possible, to view such sum as in the nature of a penalty. (Cd. 
on Con. 862, and see cases there cited.) 

Notwithstanding this, if the agreement provide that a cer- 
tain sum shall be paid in the event of performance or non-per- 
formance of a particular specified act, in regard to which dam- 
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ages may arise in case of default, and there be no words evin- 
cing an intention that the sum reserved in case of a breach 
shall be viewed only as a penalty, such sum may: be recov- 
ered as liquidated damages. (Letghton vs. Wales, 3 Mees. ¢ 
W. 545. Ch. on Con. 866.) 

But where the covenant is to perform several things or pay 
the sum specified, and the claim may extend to the breach of 
any stipulation, in such case, it seems to be well settled, that 
the sum specified should be considered in the nature of a pen- 
alty. (Astley vs. Weldon, 2 Bos. ¢ P. 345. Keinble vs. 
Farren, 6 Bing. 141. Davies vs. Panton, 6 B. § C. 210. 
Ch. on Con. 863, 864. Sedg. on Dam. 406, 407, 408.) 

Now the agreement in this case was first to give acceptable 
security on the note in ten days ; secondly, before the first day 
of May then next, to give a mortgage on real property as ad- 
ditional security ; thirdly, to pay the fee for recording the 
same. Here, then, are two or three stipulations, a failure in 
either of which would appear to bea breach of the bond. And 
yet, if that failure were only to pay the recording fee, would it 
not be most unreasonable that the sum of One Hundred Dol- 
lars should be paid as damages ? 

In consideration of this, and forasmuch as policy favors the 
view which regards the sum thus stipulated to be paid asa 
penalty, rather than as settled or liquidated damages, we feel 
it our duty to hold, that the plaintiff is entitled to recover on 
this bond only such damages as he may be proven to have suf- 
fered by breach of the same. 

Judgment affirmed. 
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No. 104.—Tue Stateez rel. Joun B. FArn and Ricard WIt- 
SON, plaintiffs in error, vs. WILLIS Woopy et al. Justices, 
&e. defendants. 


[1.] Where commissioners are appointed by an Act of the Legislature, for 
the purpose of selecting and laying offa county site, and a discretion is 
confided to them, in their judgment, to select a point nearest to the centre 
of the county, having due regard to eligibility, &c.: IZeld, that if they pro- 
ceed, in good faith, to select such site, no Court has a right to control the 
exercise of their judgment, unless they invade private rights. 


Application for prohibition, in Fannin Superior Court. De- 
cision by Judge Irwin. 


The Legislature of 1853 laid off and created a new county, 
by the name of Fannin, with certain boundaries. The Act 
provided that the Justices of the Inferior Court for said new 
county, when elected, should select a site for the county seat, 
“at or as near the centre as practicable.” 


The defendants, being elected Justices, chose a site, and 
were proceeding to lay off a town and erect public buildings. 


The plaintiffs, thereupon, made application to the Judge of 
the Superior Court for a writ of prohibition and mandamus, 
setting forth that the place selected was six miles from the cen- 
tre of the county, and that situations better for the purpose could 
be had nearer the centre; that the site chosen was a bad one, 
and inconvenient to the people, and that a large majority of 
the inhabitants were opposed to it; that two of the Justices had 
opposed the selection ; and other reasons, showing the impro- 
priety of the choice made by the majority of the Justices. 


The Judge refused the application, holding that the case 
made was not one in which he could interfere by prohibition or 
mandamus, the Justices having acted within their jurisdiction. 

To which decision the applicants except, and assign the same 
as error. 
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Francis, for plaintiff in error. 
Unperwoop; Coss & Hutt, for defendants in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] For the purposes of this judgment, we waive all discus- 
sion as to the appropriateness of the remedy selected, and put 
our opinion upon the merits of the case. 

The question involved here, is to be determined by the char- 
acter and extent of the discretion by the Legislature confided 
to the Justices of the Inferior Court of Fannin County, as com- 
missioners, for the purpose of selecting a site therein for the 
public buildings and seat of justice. 

In the case of Hamrick et al. vs. The Commissioners of Lee 
County, decided at the last term of this Court at Columbus, it 
was insisted that certain commissioners appointed by the Leg- 
islature for the purpose of selecting an eligible site for a new 
county site in said county, should be enjoined, because the said 
commissioners had not selected an eligible site nor one near 
the centre of the county; and we there held, that these com- 
missioners, for the purpose of executing the duty which they 
were appointed to perform, were clothed with a portion of the 
sovereign power and discretion ; and that the exercise of that 
discretion, in good faith, so far.as it depended upon matter of 
judgment, no Court had a right to control, unless they violated 
private rights. 

That view of the subject is applicable to this case. The 
Legislature gave to these Justices, not as a Court, but as com- 
missioners, a discretion to be exercised according to the dic- 
tates of their judgment. The Act provides, that they “shall 
have full power and authority to selvct and locate a site for the 
public buildings of said county. The said site to be located as 
near the said centre as practicable; and the said Justices, or a 
majority of them, are hereby invested with full power to pur- 
chase a tract of land, or so much thereof as may be necessary 
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for the location of the county site, to divide the same into lots 
and sell each lot at public sale for the benefit of the county, or 
to make such other arrangements or contracts concerning the 
county site, or location of the public buildings, as they, in their 
judgment, may think proper.” 

The discretion thus entrusted to these commissioners, is very 
general indeed. 

It is true that they are required to fix the county site as near’ 
the centre of the county as practicable. And the terms thus 
used are not the most appropriate for the expression of the 
idea, that the site thus selected was to be as near the centre of 
the county, as eligibility of situation, conditions of purchase, 
&c. might allow. But the reason of the thing, and the whole 
of the section taken together clearly show that this was the in- 
tention, that it was never designed by the Legislature that the 
commissioners were to select such point and none other, as was, 
by geometrical and mathematical calculation, the centre.of the 
county, though the same might be in the midst of a deep swamp 
(if swamp there be in Fannin County) or on the highest and 
most precipitous rock of Frog Mountain. It follows, that these 
commissioners were provided with authority which empowered 
them to fix this county site at some point whichg in their judg- 
ment, with due regard to eligibility, &c. was the nearest point 
to the centre of the county. 

Of course, it was expected by the Legislature, that that judg- 
ment would be intelligently and faithfully exercised. But if 
they have proceeded, or are proceeding in good faith to exer- 
cise it, as we have said in the case above cited, no Court has 
authority to control them, unless they invade private rights. 

At first, we supposed that there were some allegations in the 
petition which charged them with a wilful departure from the 
requirements of the Act—with exceeding their authority or re- 
fusing to exercise it in good faith. But upon examining the 
writ more closely, we perceive that there is nothing in it which 
negatives the idea, that they have not selected the site nearest 
the centre of the county, having regard to eligibility, terms of 
purchase, &c. 
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The petition asserts, that previous to any action being taken 
by the commissioners, ‘it was determined and agreed, by and 
between a majority of the members of said Court, that they 
would not locate the said town at the supposed centre of said 
county, but it was resolved by them to violate the law in its lo- 
cation, for the sole benefit and accommodation of a few leading 
men of said county,” &c. It goes on to allege, that they pro- 
ceeded to fix the site at a point which they “ admitted was not 
the centre of said county, but distant therefrom some five or 
six miles south,” &c. 

Strong as this charge is, as to the motives of the commission- 
ers, still, it does not negative the proposition, that the point 
selected is with reference to the centre of the county, the near- 
est eligible point; for it is possible that the interests of the 
“few leading men” to which reference is made, may have been 
consulted as the prime motive ; and yet, the site selected have 
been the nearest to the centre, which was eligible and proper 
for the purpose. 

We are therefore, of the opinion, that nothing is shown which 
can authorize an interference with the discretion confided to. 
these commissioners. 


Let the judgment be affirmed. 





No. 105.—James SetMAn & Co. plaintiffs in error, vs. S. M. 
SHACKELFORD, claimant, defendant. 


[1.] In all cases of claim, whether under attachment or execution, the bond 
should be made payable to the plaintiff. 


[2.] In aclaim affidavit, the form of the oath is sufficient, provided it asserts 
the right to the property to be in deponent. 

[3.] To a plea of misnomer, it is a sufficient reply, that the party is as well 
known by one name as the other. 








616 SUPREME COURT OF GEORGIA. 
Selman & Co. vs. Shackelford. 








[4.] A mistake in the christian name of a person, recited in an immaterial 
part of an affidavit, will not vitiate the proceeding. 


[5.] The parties to a certiorari are entitled to be heard in the Superior Court, 
personally or by Attorney, as in all other cases, unless the constitutional 
privilege is waived. 


Certiorari, in Gordon Superior Court. Decision by Judge 
Joun H. Lumpkin. 


This was an attachment sued out in a Justice’s Court, at the 
instance of Jas. Selman & Co. against one Humphrey P. Hudg- 
ins. The property levied on was claimed by 8. M. Shackel- 
ford, by the following affidavit : 


“STATE OF GEORGIA—GORDON CouUNTY: 


In attachment before Justice’s Court. And now comes S. 
M. Shackelford and avers, that one half of the tobacco levied 
on in the above case is his, the said Shackelford’s individual 
property, and not the property of Posey Hudgins; and this he 
is ready to verify, and prays that the same may be inqui i 
of by a Jury. 

S. M. Shackelford appeared before me, G. W. Ransone,,. 
Justice of the Peace in and for said county, and makes oath 
and says, that the above plea is true in substance and fact. 

Sworn to and subscribed,” Xe. 


A claim bond was filed, payable to the plaintiffs in attach- 
ment. 

On the trial the plaintiffs moved to dismiss the claim, on the 
ground that the claim bond was not made payable to the levy- 
ing officer » and also, that no sufficient affidavit was filed; and 
also, that in the claimant’s plea the property was stated not to 
be the property of Posey Hudgins, while the name of the de- 
fendant was Humphrey P. Hudgins. These objections were 
all over-ruled, and the Justice’s Court gave judgment for the 
claimant. 

Plaintiffs thereupon applied for a certiorart, on the ground 
of error in the Justices, on said points. 
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The answer of the Justices stated the fact, that the defend- 
ant was as much known by the name of Posey Hudgins as of 
Humphrey P. Hudgins. The Court, on hearing the certiorari, 
sustained the grounds taken and ordered a new trial; to which 
the claimant excepts. 

Claimant’s Counsel also excepts, on the ground, that he had 
no notice of the certiorari; and on applying to be heard, after 
the decision of the Court had been pronounced, on the ground 
that he had not been notified. Such application was refused 
by the Court, and this is assigned as error. 


Francis, for plaintiff in error. 
Pui.uips, for defendant in error. 
By the Court.—LumMpxin, J. delivering the opinion. 


[1.] In cases of claim under the Attachment Law, to whom 
should the bond Le made payable, the levying officer or the 
creditor ? 

By the Act of 1814, (Cobb's Digest, 72,) the bond is re- 
quired to be given to the ‘Sheriff or Constable serving the at- 
tachment.” And this is the Statute relied on in the argument 
in behalf of the defendant in crror, and which was read, no 
doubt, in the Court below. Under this Act, it was by no 
means clear to whom the bond should be made payable. But 
in 1841, the Legislature enacted, “that in all cases, whether 
the levy be made under attachment or execution, the bond 
should be made payable to the plaintiff in attachment or exe- 
cation.” (Cobb's Digest, 536.) 

The bond, therefore, was taken in pursuance of the law. 

[2.] Was the affidavit sufficient? Shackelford deposed that 
one half of the property levied on belonged to him individual- 
ly, and was not the property of the defendant. The law re- 
quires, that the claimant shall make oath that the property le- 
vied on is his. (Cobb's Dig. 647.) 


VOL. xv11.-78 
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We see no defect in the affidavit. 

[3.] Again, it was objected, that in the affidavit it was al- 
leged that the property levied on did not belong to Posey 
Hudgins, when the name of the debtor and defendant was 
Humphrey P. Hudgins. 

The Magistrate states, in his return, that Hudgins was as 
well known by the one name as the other. And that was a 
satisfactory reply to the supposed misnomer. 

[4.] But there is another answer. By reference to the 
claimant’s oath, to which we have just alluded for another pur- 
pose, it will be perceived that it is only necessary for the 
claimant to assert property in himself; and it is not required 
that he should go further and negative the right of the defend- 
ant. And consequently, a mistake as to the christian name 
of the defendant, would not vitiate the proceeding. 

We affirm the judgment of the primary Court upon all the 
grounds taken in the certéorart. 

[5.] That the parties to a certiorari are entitled to be heard 
in the Superior Court, personally or by Attorney, as in all 
other cases, provided they claim the privilege, is a proposition 
too plain to need argument. 





No. 106.—Joun G. McAttistEr, plaintiff in error, vs. THE 
Strate oF GEorGIA, defendant. 


[1.] Several persons are indicted for a riot. All except one continue their 
- case. He demands atrial. The Court refuses a trial. He then insists 
that his demand shall, under the Code, be put upon the minutes: Held, 
Ist. That by law, he could not be tried then. 2d. That by law, he could 


not demand to be tried then. 


Indictment for riot, in Cass Superior Court. Tried before 
.Judge Inwin, March Term, 1855. 
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The plaintiff in error was indicted, together with seven oth- 
ers, for a riot. 

At March Term, 1855, all the other defendants having con- 
tinued their case, McAllister announced himself ready for trial. 
The Court refusing to try him separately, he moved to place 


-om the minutes a demand for trial. This also the Court re- 


fused; and on these decisions error is assigned. 


UNDERWOOD, for plaintiff in error. 
MiLn_ER, for defendant in error. 
By the Court.—BrnninG, J. delivering the opinion. 


Section fifty of the fourteenth division of the Penal Code is 
as follows: ‘‘ When two or more defendants shall be jointly in- 
dicted for the same offence, any one defendant may be tried 
separately, except such offences as require the action and con- 
currence of two or more to constitute the crime; and in such 
cases the defendants shall be tried jointly.” (Cobd’s Dig. 841.) 

In 1836, this section was amended so as to make “it lawful 
for the Superior Courts to try two or more” of the persons 
charged with such offences as those of the latter sort. (did, 
Ibid.) . 

[1.] The offence charged in this case being a riot, an offence, 
to constitute which, the concurrent action of two or more per- 
‘sons is necessary, the Court could not, without disregarding 
these provisions of the law, try one of the accused by himself. 
This is plain. The Court was right, therefore, in refusing to 
‘try McAllister. 

Nor was the Court wrong in refusing to let his demand be 
‘entered on the minutes. It is true that section eighteen of di- 
vision fourteen of the Penal Code is as follows: “ Any person 
against whom a true bill of indictment is found for an offence 
not affecting his or her life, may demand a trial at the term 
when the indictment is found, or at the next succeeding term 
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thereafter, which demand shall be placed upon the minutes of 
the Court ; and if such person shall not be tried at the term 
when the demand is made, or at the next succeeding term 
thereafter, provided, there were Juries impannelled and quali- 
fied to try such prisoner, then he or she shall be absolutely dis- 
charged of the offence charged in the indictment.” But this 
section is to be construed with the two sections already men- 
tioned, and the construction is to be such that all of the sec- 
tions may, if possible, stand. 

Now the only construction which will effect this, is one which 
brings out the following result: any person indicted by himself 
or with others, &c. may, by himself, demand a trial at the 
term at which the indictment shall have been found, &c. provi- 
ded the offence with which he stands indicted, is one which ad- 
mits of his being tried by himself, and not otherwise, gc. fe. 
For when the two later sections say, as they do, in effect, that in 
such cases it shall not be lawful to try one defendant by him- 
self, they say that it shall not be lawful for one defendant to 
demand to be tried by himself. 

So we think the Court below was again right, in refusing to 
allow the demand to be entered on the minutes. 





No. 107.—James T. Tucker and another, plaintiffs in error, 
vs. ALFRED SHORTER, ef al. defendants. 


[1.] Public officers or agents contracting for the State, are not individually 
liable for obligations assumed in that character. 


Covenant, in Floyd Superior Court. Decision by Judge 
TRIPPE. 


The declaration in this case alleged, that in 1851, the Legis- 
ature passed an Act appropriating the sum of Five Thousand 
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Dollars for the improvement of the Coosa river, and appointed 
the defendants commissioners for its disbursement, the same to 
be appropriated by them when they should receive a like sum, 
by voluntary subscription, from private citizens. The defend- 
ants accordingly entered into a certain contract with the plain- 
tiffs to do certain work upon the river for the improvement of 
the navigation, minutely stipulating the kind and quantity of 
work to be done, for which they covenanted to pay the plain- 
tiffs Thirty-five Hundred Dollars. The defendants designated 
themselves in such contract as commissioners. 

The declaration charged, that plaintiffs had performed their 
contract, but that defendants had failed to pay the sum agreed 
on. The action was brought against the defendants individu- 
ally, as joint obligors; but it was alleged that they contracted 
as commissioners, Jc. 

The defendants demurred to this declaration, on the ground 
that no action at Law could be maintained under such a state 
of facts; and the Court sustained the demurrer and dismissed 
the case. 

And this decision is assigned as error. 


Wricut & SHRopsHire, for plaintiff in error. 
UnpeErwoop, for defendant in error. 
By the Court.—Starnes, J. delivering the opinion. 


[1.] It is conceded by the Counsei for the plaintiff in error, 
that if this contract were made with the defendants in error, 
as agents of the State, the latter are not personally liable. 
But it is insisted that they did not contract in this character, 
though holding themselves forth in the contract as commission- 
ers for the improvement of the navigation of the Coosa river, 
by the Legislature appointed, because they represented also a 
fund raised by voluntary subscription of private citizens, and 
entrusted to them for the purpose of being applied to the im- 
provement of the navigation of Coosa river. And as to this 
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fund it is urged, they had the right to bind themselves person- 
ally. 

All this may be true; but it is not properly set forth in this 
petition. It is there alleged, that ‘as commissioners,’ &c. 
they contracted and covenanted, &c. This was their charac- 
ter as public agents, and they are not, by the declaration, 
charged as being liable, because having in possession a private 
fund, for the appropriation of which they are responsible. If 
the case had been so framed, and it had been alleged, that in 
consideration of this they had bound themselves personally, 
and the charge were sustained by proof, then a recovery 
against them individually, perhaps, might be put upon this 
ground. But the declaration does not show this, and the Court 
below was right in dismissing it. 





No. 108.—Suropsnire & HawkKrns, plaintiffs in error, vs. 
JaMEs A. STEVENSON, defendant. 


{1.] The caption of a set of interrogatories, is in the hand-writing of a party, 
and the answers to the interrogatories are in the hand-writing of the wit- 
ness: Held, that that party may, nevertheless, read the interrogatories as 
evidence. 


Assumpsit, in Floyd Superior Court. Tried before Judge 
TripPE, November Term, 1854. 


This was an action for damage done to goods of the plain- 
tiffs, while in defendant’s possession, who was hauling them from 
Rome to Summerville. 

The goods were injured by being wet, from defendant’s wag- 
on getting stalled in Chattooga River. It was proved that 
defendant, on two other occasions, had done hauling for differ- 
ent persons; and it was contended that he was a common car- 





























CASSVILLE, APRIL TERM, 1855. 628 


Shropshire & Hawkins vs. Stevenson. 








rier. There was also evidence going to show that Shropshire, 
one of the plaintiffs, had, on this occasion, agreed to show the 
driver the way across the river. 

The Court charged the Jury, that if the defendant was a 
common carrier, he was liable for the goods at all events, save 
the act of God or the public enemy ; that if not a common car- 
rier he was bound, on his contract, for ordinary diligence ; that 
if plaintiff agreed to take the responsibility of getting the wag- 
on through the river, defendant was relieved from that portion 
of his liabiliy. 

The Court also charged, that the law implied a consideration 
for service rendered, but that if they were rendered gratuitous- 
ly, still, the defendant would be liable for gross negligence. 

To this latter portion of the charge plaintiffs except, on the 
ground that there was no evidence to show that the services 
were rendered gratuitously. 

Another exception is, that during the trial, the interrogato- 
ries of H. D. C. Edmonson and G. P. Burnett, being offered 
by plaintiffs and objected to, were ruled out by the Court, on 
the ground that the caption to the answers was in the hand-- 
writing of one of the plaintiffs, and the answers, themselves, 
were in the hand-writing of one of the witnesses. 

And on these rulings of the Court, the plaintiffs allege er- 


ror. 
Wricut & Surorsuire, for plaintiffs in error. 
ALEXANDER, for defendant in error. 
By the Court.—BEnN1NG, J. delivering the opinion. 


f1.] It is not to be presumed, in the absence of proof, that 
any man is a law breaker. It is therefore not to be presumed,. 
in the absence of proof, that one of the plaintiffs in this case 
was present when the commission to examine Edmonson and: 


Burnett was executed. 
It was however argued for the defendant in error, that there 
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was evidence to show one of the plaintiffs to have been present, 
and so, to rebut this presumption. That evidence, as it was 
contended, consisted in the fact that the caption of the inter- 
rogatories was in the hand-writing of one of the plaintiffs. 
But, as we think, this fact makes at least as much for as against 
the presumption. If one of the plaintiffs wrote the caption 
when present at the execution of the commission, why did he 
stop at the caption and not go on and write the answers too? 

We know not of any law which requires the commissioners 
to write down the answers of the witness with their own hand. 
If they may use the hand of another person, why may not that 
hand be the hand of the witness himself? Ifthe hand used be 
the witness’ own, we can be sure of one thing, and that is, that 
what we get is the very language of the witness himself. 

We think, therefore, that the interrogatories and answers of 
Edmonson should have been admitted to the Jury; and so, we 
have to order a new trial. 

The presence of the witness, Burnett, at the trial, was reason 
enough for excluding from the Jury his examination under the 
commission. 

- As to the other point, we merely say, that even if, as to it, 
the Court below erred, the error was one which could operate 
only in favor of the plaintiffs in error. We are far, however, 
from intimating that we think the Court did err as to that 
point. 





No. 109.—Revsen T. Dosns and another, plaintiffs in error, 
vs. THE JUSTICES OF THE INFERIOR Court oF Murray 
County, defendants. 


[1.] Process appearing to be regular upon its face, the official attestation of 
the proceedings is prima facie evidence of the genuineness of its execution. 
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[2.] The law requires that a bond be taken before suing out an attachment; 
but it does not make it necessary for the Magistrate to attest it; and it is 
not sufficient if it be found with the other papers in the proceeding—the 
attachment stating upon its face that the bond was given in terms of the 
law. 

[3.] Where both of the joint-debtors reside out of the State, the affidavit of 
the attaching creditor need not recite that the indebtedness is upon a joint 
contract, 

[4.] Original papers, if to be procured, are always better evidence than 
copies; and the latter are allowed only from necessity or convenience. 

[5.] If the admissions of the principal are made during the transaction of the 
business for which the surety is bound, they become a part of the res geste, 
and are admissible ; otherwise, they are not. 

[6.] An officer who is sued for not selling property levied on by attachment, 
may prove, in his defence, paramount title in another. 

[7.] The Act of 1818 prescribes $500 as the amount of a Constable’s Bond 
in the counties, and $1000 in a town or city; in a suit upon the latter: 
Held, that itis not incunrbent upon the plaintiff to aver and prove that it 
was taken in a town or city. 

[8.] The rule in criminal cases, that where an offence is created by Statute, and 
there is an exception in the enacting clause, that it is for the indictment to 
charge and the proof to show, that the defendant does not come within the 
exception, is not applicable to civil proceedings. 

[9.] The averment of neglect of official duty, though negative, ought to be 
supported by some proof on the part of the plaintiff. 


[10.] Generally, in actions against defaulting officers, the measure of dama- 
ges is the injury sustained. 


[11.] Plaintiff's debt is, prima facie, the measure of his damages. 


[12.] If the wrong be wilful on the part of the officer, the Jury may give more 
than the amount of the debt, by adding to it the cost and incidental expen- ~ 
ses incurred. It is competent, however, for the officer to prove in mitiga- 
tion, any facts which show that the plaintiff has suffered nothing or but 
little by his unintentional fault. 


[13.] If the wrong done be not wilful or fraudulent, and the plaintiff is not 
placed:in a worse situation than he otherwise would have been, had the offi- 
cer dischargedhis duty, the Jury will be at liberty, and it will be their duty to 
see, that a mistaken officer is not made to pay greater damages than the 
plaintiff has suffered. 


[14.] In the latter class of cases, that is, where the delinquency is uninten- 
tional, the officer may show, in mitigation of damages, that the debtor was 
insolvent; or that for any other reason, the plaintiff has not been damnified. 


VOL xvil.—79 
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Debt, in Murray Superior Court. “Tried before Judge 
Trrppe, April Term, 1855. 


This was an action brought by the Justices of the Inferior 
Court, for the use of James Forsyth against William Weems, 
principal, and. Reuben T. Dobbs and John Devers, securities, 
on a Constable’s bond, to recover damages for not returning an 
attachment, levied by Weems, as Constable, at suit of Forsyth, 
on a wagon and horses, as the property of one Enos H. White. 

A return of “non est itventus” was made as to Weems. 

On the trial, the plaintiff produced an attachment against 
White, with an entry of levy signed by Weems. 

It was objected to, on the ground that there was no proof of 
its execution; and also, that the attachment bond was not at- 

ested. Both objections were over-ruled, and defendants ex- 
cepted. 

Plaintiffs then offered in evidence, as the foundation of the 
attachment, a note of Enos H. & A. R.-White, for $512, 
credited by some thirty dollars, and amounting, with the inter- 
est, to more than $1,000. Objected to, as not sustaining an 
attachment against Enos H. White alone. The objection was 
over-ruled, and defendants excepted: 

Plaintiffs then offered the bond in the sum of One Thousand 
Dollars, signed by defendants and properly attested. ° 

To which being admitted as evidence, Counsel for defendants 
objected, on the ground that the law requires such bonds to be 
recorded, and a copy from the record properly certified, is the 
best evidence in such case, and should have been procured in 
this case ; which objection the Court over-ruled, and defend- 
ants’ Counsel excepted. Plaintiff then introduced William P. 
Hackney, who swore that he heard a conversation between 
Weems, Forsyth and Augustus N. Hargroves, Esq. Attorney for 
said Forsyth in said attachment, relative to the levying of an 
attachment at the time it was levied, in favor of Forsyth against 
KE. H. White, as he understood the conversation; he thought 
said conversation took place in the spring of 1848, in Dalton.. 
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Forsyth inquired of Weems where the property levied on by 
his attachment was? Weems pointed to the wagon and three 
horses and said the property was there. Forsyth inquired for 
the other horses. Weems replied, he had permitted said White 
to take them down to the shop to have them shod. Forsyth 
told Weems, White was a slippery chap and he had better watch 
him close. Weems said all would be right. Witness thinks 
the horses and wagon were worth about four or five hundred 
dollars. I would say the whole property levied on worth five 
hundred dollars. 

Defendants’ Counsel objected to the giving in of Weems’ 
sayings to charge, the defendants. The Court over-ruled the 
objections, and defendants’ Counsel excepted. 

Plaintiff then proved by John Forsyth, that at the time said 
attachment issued, both E. H. and A. R. White lived out of 
the State of Georgia. Plaintiff here closed his testimony. 

Defendants then proposed, by way of mitigation of the dam- 
-ages, to prove that the legal title of the property levied on was 
not in the defendant in said attachment, but was in another; 
and that, therefore, the plaintiff had not been injured. Plain- 
tiff’s Counsel objected to this testimony, which objection was 
sustained by the Court, and the testimony ruled out, and de- 
fendants’ Counsel excepted. 

The cause being closed, the Counsel for defendants asked 
the Court to charge the Jury, that the bond being in the sum 
of One Thousand Dollars was illegal and void, unless the plain- 
tiff had proved that it was given ina city or town, and that 
being an exception to the general rule, the burden of the proof 
was on the plaintiff, to show it was given in a city or town; 
and that if the Jury should find that plaintiff had not proved 
this fact, they must find for defendants; the Court refused so, 
to charge, but charged the Jury, that the defendants having 
executed said bond, it devolved on them to show the fact, if it 
existed, that the bond was not taken in’a city or town district, 
and that on their failing to do so, said bond was obligatory on 
them; and defendants’ Counsel excepted. 

Defendants’ Counsel also requested the Court to charge the 
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Jury, that as the issue in this case is, whether Weems returned 
the attachment or not, and as the law presumes every officer 
does his duty, it was necessary for plaintiff to show that Weems 
had failed to return said attachment according to its require- 
ments; and that if they should find no testimony had been given 
in to show such failure, that they must find in favor of defend- 
ants. The Court refused so to charge; but on the contrary, 
charged the Jury, that as plaintiffs had sued defendants, for said 
Weems having failed to return said attachment and having shown 
that Weems, the Constable, levied on the property, it was ne- 
ceessary for the defendants to show that said Weems had done 
his duty in the premises; to which charge and refusal to 
charge, defendants’ Counsel excepted. 

The Court farther charged the Jury as follows: that if they 
should find in favor of the plaintiff, the measure of damages 
would be the amount of his debt against White ; but they could 
not go beyond the amount of the bond, one thousand dollars ; 
and defendants’ Counsel excepted. 

The Jury rendered a verdict in favor of the-plaintiff for the 
amount of the bond, one thousand dollars, with costs of suit. 
And Counsel for defendants tender their bill of exceptions, and 
say— 

Ist. The Court erred in admitting said attachment bond and 
levy. 

* 2d. That the Court erred in admitting said sealed promis- 
sory note, made by E. H. & A. R. White. 

3d. The Court erred in admitting in evidence the original 
bond of Weems and defendants. 


4th. The Court erred in admitting the sayings of Weems, to 
charge defendants. 


5th. The Court erred in repelling defendants’ testimony, of- 
fered to prove that the title to the property levied on was not 
in defendant, White, agd said property was subject to said at- 
tachment. 

6th. The Court erred in charging the Jury, as it did, that 
the burden of proof was on defendants, to show that the Con- 
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stable had done his duty, and that the bond was taken for too 
large an amount. 

7th. The Court.erred in refusing to charge as requested by 
defendants. 

8th. The Court erred in charging the Jury as to the meas- 
ure of damages. 


Wricut; WALKER, for plaintiff in error. 
AKIN, for defendants in error. 
By the Court.—Lumpxin, J. delivering the opinion. 


[1.] The first error assigned is, that the Court admitted the 
original attachment to go in evidence to the Jury, without re- 
quiring proof of its execution. 

The official attestation of the papers, is prima facie proof of 
their genuineness, and casts the burthen upon the party deny- 
ing it. 

[2.] The next complaint is, that the attachment bond was 
not attested by the ofliciating Magistrate. The law does not 
require that it should be. Bond, says the Statute, must be ta- 
ken; and the Justice who issued the attachment, recites, in 
the face of it, that bond and security were given in terms of 
the law, in such cases made and provided. Besides, the bond 
is attached to the other papers, and appears with them in the 
record of the proceeding. 

[3.} It is objected, that the affidavit charges Enos H. White 
as being indebted to deponent, when the note produced on the 
trial was the partnership note of E. H. & A. R. White. 

We see no necessary repugnance between the oath and the 
proof. It is true, that where a declaration charges a joint in- 
debtedness to maintain the action, it must be proved as laid. 
And so, e converso, if the declaration’ charges individual in- 
debtedness against the defendant, the evidence should corres- 
pond. (2 7. R. 478. 1 Chitty’s Pl. 31. 1 Hast. 52.) 

Where one of the joint debtors is dead, however, or a certif- 
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icated bankrupt, the declaration need not notice such a party, 
though, perhaps, it is more formal to do so. (1 Chitty’s Pi. 
28, 42. 1 Johns. Cas. 405. 1 Barn. § Ald. 29. 4 Ibid, 
452.) 

Here it appears, from the testimony, that both of the Whites 
resided out of the State. One of them sent property into the 
State, which was attached. Why'‘not treat the other as actu- 
ally or civilly dead? In other words, not notice him at all in 
the proceeding ? 

Besides, the alleged defect here is in the oath, which is ne- 
ver supposed to set forth the contract upon which the indebt- 
edness is founded. ‘That is left for the declaration, to be sub- 
sequently filed in the case. 

Either this is a sound view of the subject, or else, there is a 
-easus omissus in our Law of Attachments. An attachment 
would never lie against one of two joint debtors, provided the 
ordinary process of law could be served on the other. No 
such defect, we apprehend, exists in the law. If it does, the 
sooner it is remedied the better. 

[4.] The Statute allows certified copies of official bonds to 
be sued upon; and the argument is, that this permissive Act 
makes the copy better evidence than the original. Such is 
not our understanding, either of the meaning of the Act or the 
philosophy of evidence. Original papers are always better 
testimony than copies; and the latter are allowed to be used 
only from necessity and convenience. 

[5.] We are next to consider the admissions of a principal 
as evidence in an action against his sureties. If made during 
the transaction of the business for which the surety was bound, 
so as to become part of the res geste, they have been held ad- 
missible ; otherwise, not. (1 Greenlf. on Hv. 6th Ed. §§187, 
188.) . 

The proof in‘this case is stronger even than the foregoing 
rule. It goes to the conduct rather than to the sayings of the 
Constable. He pointed to the property while in his custody, 
ag that upon which he had just levied the attachment. 

[6.] It is contended that the Court erred in refusing ‘to al- 
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low the defendants in the Court below the privilege of show- 
ing that the property levied on was not subject to the attach- 
ment. 

Under the stringent rule laid down by this Court, in Craw- 
ford, Governor, §e. vs. Word, Wofford and others, (7 Ga. R. 
445,) the Circuit Judge was right, perhaps, in repelling the 
proof to this point. But the doctrine in that case has ‘been 
modified ; and under our present view of the law, as announced 
during this term in Taylor vs. The Governor, gc. we held that 
an officer who is sued for not selling property levied on by at- 
tachment, may prove a paramount title in another in his de- 
fence. Under an execution or attachment against A, it would 
be trespass in the officer to seize the property of B. 

[7:] Counsel for defendants below asked the Court to charge 
the Jury, that the bond being in the sum of one thousand dol- 
lars, was, prima facie, illegal and void, and that it was incum- 
bent on the plaintiff to show that it was given in a city or 
town, and thus bring it within the exception to the general 
law. The Court refused to give the instruction requested ; 
and on the contrary, held, that the onws was upon the defend- 
ants, to show that the obligation into which they had volunta- 
rily entered, was not binding. 

The Act of 1818 provides, that “each and every Constable 
shall give bond with two or more securities, to be judged of by 
the Justices of the Peace in their respective districts, in the 
sum of $500, (unless said district be in a town—and in that 
case, $1.000) for the faithful performance of the duties of 
their office as Constable.” (Cobb's Dig. 206.) 

Cities and towns in this State, as well as Militia Districts, 
are all created by law. And it is by no means certain 
but that the Courts are bound to know whether a particular 
district for which the Constable is qualified, be or be not with- 
in a town or city. But we are clear, that the rule of criminal 
pleading, that where an offence is created by Statute and an 
exception is made, not by another Statute nor by another and 
substantive clause of the same Statute, but in the enacting 
clause, that it is for the indictment to charge and the proof to 
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show, that the defendant does not come within the exception— 
does not apply to civil cases. The rule in civil and criminal 
proceedings is different, in this respect, and for manifest rea- 
sons which need not be elaborated. 

The Circuit Judge was right, in our opinion, in holding that 
it was incumbent on the defendants to prove the negative, 
namely: that Weems was not a Constable in a town or city at 
the time of executing the bond. 

[8.] It is alleged as error, that the Court charged the Jury 
that the onus probandi was upon the securities to show that 
their principal had done his duty. 

[9.] The averment of neglect of official duty, though nega- 
tive, ought, it would seem, to be supported by some proof on 
the part of the plaintiff, since a breach of duty is not to be 
presumed; but from the nature of the case, very slight evi- 
dence will be sufficient to devolve on the defendant the burden 
of proving that his duty has been performed. (1 Greenl. §78, 
81. 2 Id. §584.) 

In this case, the Jury were told, in substance, that the pre- 
sumption was against, instead of being in favor of the party 
charged with official neglect of duty; and it does not appear, 
from the proof, but that the attachment papers may have been 
taken from the Clerk’s office, the proper place for returning 
such process. 

[10.] Lastly, the Court charged the Jury, that the measure 
of damages would be the amount of the debt, provided it did 
not exceed the penalty of the bond; in that event, the amount 
of the bond would be the measure of damages. 

Here, again, the Judge was governed by the decision of this 
Court in the Governor, gc. vs. Wood et al. already referred 
to. Andif there be error in this charge, and we hold there is, 
the fault lies at our door—my door—and our brother is blame- 
less. The measure of damages is the injury sustained, what- 
ever that be. . 

[11.] Generally, the plaintiff’s debt is prima facie evidence 
of the extent of the injury which he has sustained by the offi- 
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cer’s breach of duty, in regard to the service and return of the 
process. 

[12.] And cases may occur where the Jury may give even 
more than the amount of the debt, if they believe the wrong 
was wilful on the part of the officer, by adding to it the costs 
and incidental expenses incurred. Yet, it is competent for the 
officer to prove, in mitigation of the injury, any facts which 
show that the plaintiff has suffered nothing or but little, by his 
unintentional default or breach of duty. (2 Greenlf Ev. §599.) 

[13.] On the other hand, if it should be apparent that the 
wrong done by the officer was not the result of a design to in- 
jure, and that by it the plaintiff is not placed in a worse situa- 
tion than he would have been in had the officer done his duty, 
the Jury will be at liberty, and it will be their duty tosee, that 
a mistaken officer is not made to pay greater damages than the 
party has actually suffered by his wrong. (J6id.) 

[14.] In cases, therefore, of the latter description, the She- 
riff is permitted to show, in mitigation of damages, that the 
debtor was poor and unable to pay the debt, or that for any 
other reason the plaintiff has not been damnified. (Z0.) 
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ABATEMENT. 


I. Trover does not abate by death of-defendant. - Woods 
96. Tip etCbe se) s-4ersnunenn tives) oenideannseescagiespnsannle 495 


‘2. Sci. fa. to make parties, may issue in any reasonable 
time. It is not obliged to be issued at expiration of 12 
months. Ibid. 


‘See Garnishment, 1. Sei. Fa. . 


ACTION. 


1. When a day is appointed for the payment of money, or 
doing any other act, and the day is dependent upon the 
performance of some other act, no action can be main- 
tained until such other act is first performed. Barnes 
10x, AV OROGNET 0.020 .0rrclgnvsceencecpsmespesccosesdecqesoussucte 340 


2. Representations which do not appear to have been 
heard or acted on by a party, can constitute no ground 
of action or defence by that party. Janes vs. the Trus- . 

£CE8, F'C.rrsscecevers ole em aNealee vensivsdecrvivabe sevsedevee OLO a 





See Roads, fe. 1. 
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ADMINISTRATORS, EXECUTORS, &c. 


1. A debt due to the Central Bank is entitled to payment 
from an estate, upon the same footing with “debts due 
the public.” Mahone vs. The Central Bank.........++ 1i1 


2. Where there is neither father, mother, brother, sister, 
wife nor children, distribution should be made among 
cousins on the paternal and maternal sides equally. 
Redd et al. va. Clopton et al... cecssccscssccecesececcescees 230 


8. The Ordinary is authorized to grant temporary letters 
“until permanent letters are granted.” If there is an 
appeal from the grant of permanent letters, the tempo- 
rary administrator will continue in office until the appeal 
is disposed of. Gresham, Ordinary, vs. Pyron........ 49 


4. An administrator is not necessarily entitled to recover 
all the property of which his intestate died possessed. 
Reeves, adm’r, vs. Matthews....... bivsessoseqbidvesongiaen 449 


See Appeal, 2,3. Costs,1. Hqutty,9,10,12. Hus- 
band and Wife, 1,2. Limitation of Actions, 1. 


ADMISSIONS 


1. Of a party against his interest as to property, are good 
against himself and his privies, whether he is in posses- 
sion or not. Woods and another vs. McGuire's Chil- 


2. Verbal admissions, to be available as evidence, should 
not only be clearly proved, but it should also appear 
that they were deliberately made and clearly identified. 
PHD 00s TEUORAL.....0...00500 sokeseeviess soatevesecooseces 558 


3. Hasty and inadvertent expressions should have little or 
no binding efficacy. bid. 


See Corporations, 4. Estoppel, 3. Principal and Surety, 4. 

















‘INDEX. 637 
AGENT. 


‘See. Principal and Agent. 
ALIMONY. 


1. It is a good plea, in bar of an application for tempora- 
ry alimony, that the parties were not lawfully married ; 
and the Court may try and decide this issue without a 
Jury. Roseberry vs. Roseberry......c.ccccccescceeeveeees 139 


AMENDMENT. 


1. Under the Act of 1854, an amendment is allowable at 
any stage of the cause; and hence, when there has 
been a judgment of reversal in the Supreme Court, an 
amendment is allowable before final action in the Court 


below. Walker et al. vs. Cook.......ccscccccecceccceseces 126 


2. Under the Act of 1854, a motion for a new trial may 
be amended by taking another ground, not taken when 
the application was made. Snellings vs. Darrell....... 141 


-8. The Constable’s return on a Justice’s Court warrant, 
may be amended after judgment. Freeman ¢ Benson 
v8. Carhart Bro’e § Cas.......cecrecccvece cocecoceccscoscece 308 


See Appeal, 1. Practice Superior Court, 3. Verdict, 2, 3. 
APPEAL. 


1. A misnomer in an appeal is amendable. Watkins, 
Chappell § Co. v8. Smith....cccrersssesseccecevcssceee cesses 68 


2. Appeal lies from a refusal of the Ordinary to grant let- 
ters pendente lite. Gresham, Ordinary, vs. Pyron.... 263 
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8. If the Ordinary refuses to enter an appeal, mandamus 
is the proper remedy. did. 


4, It is too late to move to dismiss an appeal, when the 
Counsel are concluding the case to the Jury. Kinsey 
vs. The Lessee of Sensbough........c.sssssccesesveees ewe 540 


See Ordinary Court, 2. 
ASSIGNMENTS. 

See Fraudulent Conveyances. 
ATTACHMENT. 


1. The bond is good, though for more than double the 
amount. Shockley vs. Davis et dl.....cccecssccsececsesees 175 


2. It need not be attested by the officer issuing, where 
the attachment states its being given in terms of the 
law. Dobbs and another vs. the Justices, §¢.....+.. -- 624 


8. Where both of the joint debtors reside out of the State, 
, the affidavit need not recite that the indebtedness is 
upon a joint contract. did. 


ATTORNEY. 


1. To make him incompetent to testify as to a fact, the 
knowledge of the fact must have been acquired by him, 
both during the relationship of client and Attorney, and 
by reason of that relationship. Watkins, Chappell ¢ 
CoO BM Gis Bais dss. ive cte Sau a dbitecViecsdeveviied . 68 


2. His lien does not attach to a fund brought into Court 
by his process, but claimed and adjudged to older liens. 
Waters vs. Greenway Bro’s § Co..sscccssscssssssessceee O92 
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BAIL. 


1. The scz. fa. against bail in an indictment, is to be issued 
from the Court of the county where the indictment is, 
and not the couaty of the residence of the bail. Coop- 
OP 00: it BRN 0 0p 000000 Gh Rhee oveseveciecibeane sosdowade 487 


BAILMENT. 
See Slaves, 1, 2. 
BANKS. 


1. Notice to the cashier of a bank is notice to the bank. 
Lessee of Veasey v8. Graham.....cccercscscocccccece coceee 99 


2. The purchase of slaves and the employment of over- 
seers, is not such an occupancy “ land as is customary 
with banks. Ibid. 


See Adm’ra, ge. 1. Bill of Exchange, 2. Deed, 2. 
Equity, 7. Limitation of Actions, 3. 


BILLS OF EXCHANGE. 


1. Where a bill drawn by H, with the names of R & E 
indorsed thereon, (the name of the acceptor being left 
blank,) was handed to M, and an understanding was 
had, that the bill was to be accepted and then discount- 
ed for the benefit of R & E; and thereupon, M in- 
dorsed his name after R & E, but subsequently, the 
name of R was erased and inserted as acceptor, with 
the consent and privity of the holder: Held, that this 
was an alteration of the instrument to the prejudice of 
M; and that Equity would perpetually enjoin the hold- 
er from collecting the bill out of him. Mahone vs. The 
Cone TRAD ius iiiens  Micsind titinciurid diciessphavadeben 111 
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an indorser in a suit against him upon a note due to» 
the Central Bank. bid. 


4 


See Hquity, 7. 
BOND. 


See Damages, 3,4. Hquity,9,10. Estoppel, 1. In- 
solvent Debtors, 1. Limitation of Actions, 2, 8.. 


CA. SA.’ 
See Judgment, 3. 
CERTIORARI. 


1. The Act of 1850, authoriZing the Superior: Courts to: 
make a final decision on certioraries, without sending 
the case back, does not apply to certioraries from Infe- 
rior Court, Gilmer vs. Warren & Scarborough....... 426 


2. The parties to a certiorart are entitled to be heard, 
personally or by Attorney, as in all other cases. Sel- 
man J Co. ve. Shackelford........dovecssccocccssecccseseces 615 


CHARGE OF THE- COURT. 


1. The Court being called on as the Jury were retiring, 
to charge as “to confessions,” said it was the highest 
evidence, if free and voluntary, but warned the Jury to 
weigh them as other evidence: Held, no error. Mer- 
NN ING oases siktinkniccihe <eudewdeeierp deseo esonesnveses 146 


2. Notwithstanding the Court may have charged the Jury 
generally, as to the several grades of homicide, still, it 
is the right of the defendant to ask specific instructions 
as to any particular point, warranted by the proof. 
Petey te, The Mabey. visiisen.incs Sasesres sevisvederbasgetes 204 
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3. It is error in the Court, at the close of its charge to 
the Jury, to refuse to listen to a written request at the 
instance of either party, to farther charge the Jury, re- 
gardless of the character of the request. Woods and 
another vs. McGuire's Children ..........000 cnviesoteets 803 


4, It is not error in the Court to refuse to repeat a charge 
which it has already given. Corry, adm’r, vs. Tomp- 
DNs <cvnnsussunerssavibessdgneduseniagepesneseeae .. 851 


5. Nor one unauthorized by the proof. Johnson, adm’r, 
06s WOR i neces scescesseGhacinsed stscetecsitncianne 420 


6. It is the duty of the Court to charge the Jury on all 
the material points submitted, whether requested to do 
so in writing or not. Pryor et al. vs. Coggin et al..... 444 


7. A charge which precludes the Jury from considering 
a material circumstance, is defective. McGuffie vs. 


Fe Bi vcccccsks bxceidiedcssinesteestneeeee 497 
CLAIMS AND CLAIM LAWS. 


1. The withdrawal of a claim to real estate does not affect 
the right of the claimant subsequently to file a bill per- 
petually enjoining the sale. Cox vs. The Mayor, gc. 249 


2. The Sheriff can, by order of Court, dispossess a claim- 
ant of land, against whom the judgment of the Court 
has been rendered, and give possession to the purcha- 
ser at his sale. Russell vs. Slayton .......ccccccececeece 277 


3. In all cases of claim from attachment or fi. fa. the 
bond should be payable to the plaintiff. Selman ¢ Oo. 
a I 5) is onlaad testsatteriayatsstoataneen 615 


4. No form of affidavit is requisite, if it asserts property 


in the claimant. did. 
VOL xvu1.-81 
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5, A mistake in the christian name of a person in an im- 
material part of the affidavit, will not vitiate the pro- . 
ceedings. Ibid. 


CONDITIONS. 
See Action, 1. Covenant, 1. 
CONFLICT OF LAWS. 
See Slaves, gc. 6. 
CONSTABLE. 


1: In a suit on a Constable’s bond for $1,000, it is not 
incumbent on the plaintiff to aver and prove that it was 
taken ina townor city. Dobbs and another vs. the Jus- 
GEG, GR iarcccesccscccosiavescocccs stbecesecconccessonegs segndep, Mae 


See Damages, 5 to 9. 
CONSTITUTIONAL LAW. 


1. The Legislature do not impair the obligation of any 
contract or interfere with any vested right, when they 
repeal an Act réndering permanent a county site and 
provide for removing the same. Hamrick et al. vs. 
EE a cacoreeniininatssr ee Harare’ -- Ob 


2. The Act of 20th Feb. 1854, “to define the liabilities 
of the several rail road companies of this State for in- 
jury to or destruction of live stock,” &c. is not in vio- 
lation of the Constitution of the State of Georgia nor 
of the United States. Davis and another vs. The Cen- 
WO RF Rig Geis ainn snatch ncsincnsph stag svincnanses . 823 


See Frauds, Stat. of, 1. Poor School Fund, 1. 

















INDEX. 
CONTINUANCE. 


1. It is no ground for a continuance that a witness is ab- 
sent who will prove an alibz, when the Sol. Gen’l waives 
proving the offence on'that day. Dacey vs. The State 


CONTRACT. 


1. Benefit to the creditor or injury to the debtor, will e7- 
ther constitute a sufficient consideration for a new con- 
tract. Molyneaux et al. vs. Collier.......c.cccccecce sees 


2. The doctrine has gone to the extent of holding, that 
the legal possibility of a benefit to the creditor, is suffi- 
cient to sustain a new agreement between him and his 


debtor. did. 


‘3. A ratification of part of a contract is a ratification of 
the whole. Hunter, adm’r, vs. Stembridge et al......+. 


4. If, on application to a person for a donation to a school, 
it is represented to be a manual labor school, and he 
agrees, on that account, to make a donation, and after- 
wards, the manual labor feature is abolished, the repre- 
sentation is a fraud on him, and he is not bound to 
make the donation. Janes vs. The Trustees, §c....... 


See Hvidence, 8. 


CORPORATION. 


1. A company owning land, throws it into the form of 
stock and allots shares of the stock to each member. 
It then levies an assessment on each:share and re-pays 
the assessment by the issue and sale of additional shares 
of stock. Afterwards, it becomes incorporated and soon 
gets to be insolvent: Held, that the creditors of the 
corporation have no right to require the stockholders to 
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pay them the amount of the assessment. Matthewes et 
A OE OE Bl scan Be <sivtvepinneventineces ineeeunne 543 


2. Misrepresentations made by a company before it has 
become incorporated, cannot, after the incorporation, 
be made the ground of an action by creditors of the 
corporation against the stockholders. bid. 


3. Neither can fraudulent concealment on the part of such 
company. did. 


4, The sayings of a stockholder do not bind a corporation. 
Mitchell vs. The Rome Br. BR. BR. F& S. Co.cccecceesene 574 


5. A stockholder in a corporation, whose stock has been 
forfeited, is not relieved from payment of a stock note 
given, though there may have been a material altera- 
tion in the charter after the forfeiture, without his as- 
sent. Ibid. 





6. A provision in a charter, that upon subscription for 
stock the subscribers shall pay $5 per share, is not a 
condition precedent to the legal organization of the 
company. Ibid. : 





7. A corporation is authorized to make contracts. Held, 
that a promissory note is prima facie evidence of such 
a contract. bid. 


Nn 


8. A note given by a stockholder for the Five Dollars per 
share subscribed, is valid and binding. Jdzd. 


Ne exeat, §e. See Equity, 4. 
COSTS. 


1. Where the verdict of a Jury is against an administra- 
tor in his representative character, a judgment for costs 
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should be entered against him in the same character. 
Clements vs. Maloney, adm’r........cscescsececcsceccccees 289 


COUNTY SITE. 


1. The compensation provided by the Act of 1854 to the 
lot holders in Starkville for the removal of the county 
site, is gratuitous, and the right of the commissioners to 
act, does not depend upon this as a condition precedent. 
If the Inferior Court refuse to make it, the ‘citizens 
have their remedy. Hamrick et al. vs. Rouse etal.... 56 


bo 


. The commissioners appointed to select a location, &c. 
are the agents of the Legislature, and can be control- 
led in their discretion only by that body. 1 bid. 


See, also, The State ex rel. fc. vs. W. Woody et al....... 612 
See Constitutional Law, 1. 
COURTS. 


1. The Superior and Inferior Courts may be organized or 
continued, by the presence of the Deputy Sheriff. The 
High Sheriff is not indispensable. McGuffie vs. The 


COVENANT. 


1. In some cases of mutual dependent covenants, which 
are conditions precedent, where several acts are to be 
performed, if the covenant has been in part executed, 
and the plaintiff has performed a part of those acts and 
for the residue compensation can be given in an action 
for breach of covenant, then he’'may maintain an ac- 
tion without averring performance. Barnes vs. Stro- 


Me cis ictitinictinkdRccadtienndenen Stith andete » 340 
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CRIMINAL LAW. 


1. An indictment which states the offence in the language 


of the Code is sufficient. Hester vs. The State......... 130 
See, also, Sharp vs. The State..........ceccseeeeeseees eooe 290 


2. On the trial, the panel of Jurors is put upon the pris- 
oner. Afterwards, he is arraigned and pleads not 
guilty. The same panel may be again legally put on 
him. Ibid. 


3. A witness may give his opinion that certain tracks were 
made by prisoner, giving the reasons for that opinion. 
Ibid. 


4, Three years’ imprisonment in the penitentiary is not 
too great a punishment for arson in the night, of an 
out-house in the country. did. 


5. The question*to Jurors as to conscientious scruples 
having been asked, without objection, in the trial of an 
offence committed before the passage of the Act: Held, 
to be no error. Mercer vs. The State.....scccscccssecece 


6. Voluntary drunkenness is no excuse for crime. bid. 


7. A principal in the second degree may be tried before 


the principal in the first degree. Boyd vs. The State. 194 


8. An indictment for the murder of an officer of the law, 
need not allege that he is an officer, but it may be pro- 
ved on the trial. bid. 


9. If the warrant, under which an arrest is made, be not 
strictly lawful, yet, if the matter be within the jurisdic- 
tion of the Justice of the Peace who issued it, the kill- 
ing of the officer in execution of such warrant is murder. 
Ibid. 
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10. It is not-error in the Court to omit to give in evidence 
portions of the Penal Code not applicable to the case. 
Ibid. 


11. The killing of a Sheriff or other officer, while in the 
discharge of his duty, is murder, without proof or exis- 
tence of former malice. Ibid. 


12. The law must protect its own ministers. Ibid. 


13. A defendant, indicted for retailing without license, 
must take the onus of proving the affirmative that he 
has a license. Sharp vs. The State.......ccsceceeseee na 


14. If two or more embark in a common enterprise, the 
acts and declarations of each of the confederates, made 
or done in pursuance thereof, are evidence against the 
other—a prima facie case of concert being first made. 
Tompkine ve. Phe SQRG.....0ivsisces svosecedsvesvoseectes 
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290 


15. It is competent to prove that a party has assigned a | 


false reason for his conduct, in order to convict him of 
the trueone. bid. 


16. Where two batteries are committed on the same day, 
it is competent for the Solicitor General, on one indict- 
ment, to try the defendant for either; but he cannot 
submit both to the Jury at the same time, especially if 
the evidence of the second was offered only for a collat- 

‘eral purpose. bid. 


17. If the Solicitor General fail to support one by proof, 
can he abandon that and proceed to prove the other? 


Query? Lbid. 


18. It is not necessary to prove the precise day alleged, 
except where the time is of the essence of the offence. 


es nse 2 yet 
tutti Bone 
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19. To reduce a homicide to manslaughter, the slayer 
need not retreat from his domicil or his family. Haynes 
SN is co nesinscnccaniDhyogs nctesveccncsosceneeendat 


- 20. When two use a common well of water, and on a sud- 
den affray one kills the other, it will be manslaughter. 
Lbid. 


21. Before the law of necessity exists, a case of necessity 
must exist. bid. 


22. To constitute self defence, the slayer must be fault- 
less. He must be under no obligation to make his own 
safety a secondary object. Ibid. 


23. An objection, that the indorsement of “true bill” was 


not signed by a Juror as foreman, is not good, after 
verdict. McGuffie vs. The State.......ssecscccccseeeceeee 


24. The Jury are Judges of the law in criminal. cases, in 
this: that they have the legal right to acquit the pris- 
oner, though the Judge may charge them, that if cer- 
tain facts be proven he is guilty, according to law, and 
such facts may be proven ; but the Judge is their safe 
and reliable adviser as to the law. Ibid. 


25. A decision of the Court upon a criminal case, where 
the indictment is quashed, cannot be alleged as error 
upon the trial of the same offence under another indict- 
ment. Ibid. 


26. In an indictment for riot, one defendant has no right 
to make a demand for trial. McAllister vs. The State. 


See Bail, 1. Forgery, 1. Jury passim. New Trial, 
5,6. Practice Superior Court, 9. Verdict, 5. 
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DAMAGES. 


1. Where the owner of a parcel of ground had been de- 
prived thereof by an incorporated company, for the pur- 
pose of appropriating the same as a bridge site, on the 
trial of an appeal from the decision of the appraisers 
appointed to award the damages: Held, that the valne 
and damage at the time the land was taken, was the 
thing to be ascertained; but that to discover this the 
Jury were authorized to look to the prospective value of 
the property as a bridge site, and to take that into their 
consideration. Younge, assignee, vs. Harrison, adm’r. 


2. In ascertaining just compensation, the Jury may con- 
sider of prospective and consequential damages, and 
should also carry to the other side of the account the 
benefit to the land holder, in the increased value of his 
land. Ibid. 


3. A sells B a tract of land and gives bond for titles, he 
having a deed from the drawer. The grant» has never 
issued. The lot reverted and B granted it under the 
Act of 1848, by paying $25: Held, that B could re- 
cover of A on the breach of his bond, only $25, with 
interest. Kerley vs. Richardson.......cscceceecceeceeeee ; 


4, T C executed a bond by which, in consideration that 
S would yield to him a certain mortgage, he bound him- 
self to pay $100 to S, if he failed to give S acceptable 
security for the debt so secured by mortgage, within 
ten days; and also, to give another mortgage to'S and 
pay the recording fee thereof. Upon breach of bond: 
Held, this was not liquidated damages, but a penalty. 
Swift vs. Crow.....+4 , oMbrnndcacphts Gian atiaecctntbaliees 


5. Generally, the measure of damages against defaulting 
officers is the injury sustained. Dobbs and another vs. 


The Tustices, Fe..ccssecsseseecnsseecesseessceceeeeseeeen sees 


VOL. xviI.-82 
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6. Plaintiff's debt is, prima facie, the measure of his dam- 
ages. Ibid. 


7. If the wrong be wilful on the part of the officer, the 
Jury may give more, adding costs, fees, &e. Ibid. 


8. If the wrong be not wilful, and the plaintiff is not re- 
ally injured, the Jury should see to it that a mistaken 
officer is not made to pay greater damages than the 
plaintiff has suffered. did. 


9. In the latter case, the officer may show the insolvency’ 


of the debtor, &. Ibid. 
See Sheriff’s Bond, 4, 5, 6. 
DEBTOR AND CREDITOR. 
See Contract, 1,2. Fraudulent Conveyances, 2. 
DEED. 


1. A deed conveys to “the use of A and the heirs of her 
body, if‘any,” and provides farther, that “in the event 
my said daughter A should die without child or chil- 
dren, then I devise the above property to be divided 
among my brothers and sisters’: Held, that A took a 
life estate only, and that the children took by purchase 
and not by descent. Wéelliams et al. vs. Allen, ex’r... 


2. A deed made by the president and countersigned by 
the late Bank of Hawkinsville, is a good conveyance of 
land. Lessee of Veasey vs. Graham.........ccececeseoes 


3. An instrument, in form a deed, conveying, in consid- 
eration of $500, a female slave, to be delivered at the 
death of the seller, is not testamentary. D/cGlawn vs. 





81 


99 
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4. A deed takes effect from delivery, which may be by 
words or by acts, and to the grantee or to a third per- 
son, without special authority from the grantee to re- 
ceive the same in his absence. Welborn vs. Weaver 


5. The mere retention of the deed by the grantor, will 
not affect its validity, unless it is agreed and understood 
at the time, that the deed is not to pass out of the gran- 
tor’s possession. Ibid. 


6. Delivery is no less essential to an escrow than to a 
deed. did. 


7. Distinction between an escrow and a deed. bid. 


8. Registration of a deed does not amount, necessarily, 
to a delivery. When placed on record by the grantor 

- or by his direction, it is only prima facie evidence of 
delivery, and may be explained or rebutted. Ibid. 


9. A deed to land attested by but one witness, is not ab- 
solutely void. Downs and another vs. Yonge, Supt. 


See Registry, 1. Will, 2, 8. 
DEVISE AND LEGACY. 


1. A bequest of a negro child to A, “and in case she 
should die without an heir of her body, then the said 
child to be sold and the money equally divided between 
the three eldest brothers of A and their sister: Held, 
that these words create an estate tailin A. Hollifield 
06 GBs ts Bias cen sace sAibvnnnsaen e-tensenonesniasanneseccian 


DISCOVERY AT LAW. 


See Hquity, 6. Witness, 4, 5. 
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DISTRIBUTION. 
See Adm’rs, fc. 2. 
DIVORCE. 
See Alimony. 
DRUNKENNESS. 


See Criminal Law, 6. New Trial, 4. 


EJECTMENT. 


1. If one takes a conveyance to land bona fide, believing 
that he acquires a fee, notice of an outstanding title 
cannot affect his rights. Woods vs. McGuire's Chil- 


2. Where both plaintiff and defendant deduce title from a 
common source, it is not necessary for either to go be- 
yond that. did. 


3. Where there are several tenants in possession of land, 
claiming under different titles, a joint action cannot be 
maintained against them. J did. 


4, Rule as to allowing a plaintiff in ejectment to use the 
name of a third person as a lessor. The plaintiff must 
have a bona fide subsisting claim, though defective. 
Com Ge, DU GeP OE GE, oni aca sin Gece ceisticescsiclued 


5. Where there are several demises, and title is proven in 
one only, and the Counsel for plaintiff admits that he 
does not represent such an one, and does not know him, 
and no connection is made out between him and the 
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real plaintiff: Held, that this is not a sufficient ground 
for dismissing the action. Kinsey vs. Sensbough et gl. 540 


See Appeal, 4. Landlord and Tenant, 1. Verdict, 4. 


EQUITY. 


1. As a general rule, a bill for specific performance will 
be allowed or not, in the discretion of the Court. If 
the evidence leaves it doubtful whether the contract 
sought to be performed was made or not, the Supreme 
Court will not control the discretion of the “Circuit 
Court in dismissing the bill. Everett et al. ex’rs, vs. 
DUGG: cess cnnerene congas <dibeesnesngetensheaenheeemasll 15 


2. Ordinarily, the. satisfaction of an execution may be 
shown at Law, but when complicated with other mat- 
ters, rendering it necessary to go into Equity, relief 
will be fully granted. Molyneux et al. vs. Collier...... 46 


3. Moughon died testate, and Mitchell qualified as exec- 
utor. He also became guardian of Sarah, a minor 
daughter. Mitchell died testate, and McDougald quali- 
fied as his executor, taking possession of Moughon’s es- 
tate. He also became guardian of the minor. He re- 
moved his guardianship to another county and gave an- 
‘other bond: Held, that a bill filed against MceDougald 
and the several sureties on the several bonds, was not 
multifarious. 2d. That suit having been commenced 
at Law on these bonds, the remedy was ample, and a 
bill wduld not be entertained, there being no allegation 
of insolvency of the principal. 38d. That if discovery 
is needed in these several actions, a bill must be filed 
in each case, and the whole cannot be consolidated for 
that purpose. MceDougald et al.vs. Maddoxrand Wife 52 
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4. A writ, ne exeat, &c. issues only in cases where the 
defendant cannot be held to bail. Hannahan vs. Nich- 
ols eeoceeee @eeeeeseeseeeeeeeee eeeveeeeeceee Ceeeeesveseeseseeese eeeseve 77 
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5. A sells B a slave and takes B’s note, witha surety for 
the purchase money. B and his surety fail to pay and 
have no property except this slave. B is trying to sell 
the slave—A alleging these facts, and that he has'rea- 
son to apprehend that B will sell, &c. files a bill: Held, 
that they do not make a case for the interposition of a 
Court of Equity, on principles guia timet. Ibid. 


6. The Statute providing for discoveries at Law, makes 
express provision, reserving the right to parties to file 
a bill for discovery. Mahone vs. The Central Bank.. 


7. A Court of Equity will not apply an equitable bar for 
the benefit of an indorser, upon a bill of exchange due 
the Central Bank, because of the lapse of eleven years 
and of the loss of his rights on prior parties to the bill, 
where the indorser, himself, has been guilty of laches 
in prosecuting his rights. bid. 


8. In reference to partitions, the establishment of lost pa- 
pers, the foreclosure of mortgages, the settlement of ac- 
counts and such like matters, the settled doctrine now 
is, that if'a full and complete remedy has been proyi- 
ded here by the Statute, Equity has no jurisdiction, 
unless a special case is made by the bill. Osborne vs. 
Pie: Qrainaryy Ge «00vcccevsees osdpoorecsitse soccshiveseiecs 


9. An ample remedy is provided at Law for suits on ad- 
ministrators’ and guardians’ bonds, and to that forum 
parties must go, except in special cases. did. 


10. Resort to Equity is unnecessary to adjust the relative 
rights of sureties to a trustee bond, the Act of 1826 
having provided for their special defence and the estab- 
lishment of their respective liabilities. Ibid. 


11. Where A agrees with P, that in consideration of B’s 
going security for him to C, he will turn over choses in 
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action for his indemnity: Held, that A being in failing 
circumstances, a.Court of Equity will degree a specific 
performance. Shockley vs. Davis et al...c..ceccsveees 


12. Upon a proper case made, a Court of Equity will al- 
ways give directions to an executor in construing and 
carrying out a will. Clark and another vs. Clark et 
Bhrvrerncccersdecscceccrsnescedinsesssctepheovesten ee cevesecseees : 


13. There are cases, though rare, where acts done by the 
defendant can be made a ground for specific perform- 
ance, if he be put in possession of the premises. Prin- 
Senge 90. TTUIOROTRs 200 csi ce Mpa se cerecnanesencmwasdeeannmereints 


14. Specific performance will never be decreed in favor 
of a vendor who has had no prejudice. Ibid. 


15. Equity does not execute every contract that is satis- 
factorily proved. There must be prejudice to the plain- 
tiff. bid. 


16. An injunction improperly granted, cannot be made 


the pretext for retaining a bill for relief which, of itself, 


is without equity. did. 


17. To maintain a bill for account, there must be some 
complexity in the accounts, or some other obstacle to 
an adjustment at Law. did. 


18. A parol contract as to land, should be so clearly, 
strongly and satisfactorily proved as to leave no rea- 
sonable doubt as to the agreement. bid. 


See Bills of Exchange, 1,2. Grants, 6. Husband and 
Wife, 2. Slaves, fe. 4, 5. 


EQUITY PLEADING AND PRACTICE. 


1. Mere technical objections to an order granted in an 


179 


485 
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Equity cause, will not be heard as an excuse for not com- 
plying with the order, if the party objecting omits to do 
so until the hearing. Thornton et al. vs. Hightower. 


2. In some cases, a complainant may proceed against some 


of many defenddnts of equal liability, provided it can 
be done without injustice td those against whom pro- 
ceedings are had. bid. 


8. The allowing of an answer, when the Court is proceed- 
ing to take the bill pro confesso, is a matter of discre- 
tion. The Court should take due precaution to see that 
the answer filed is a proper one. Ibid. 


4, An answer that a deed may have been executed, but 
praying that complainant may be held to the proof, is 
evasive and insufficient. Miller vs. Saunders et al..... 


5. Every material averment must be answered, and de- 
fendant cannot avoid answering as to value of a slave, 
by saying complainant has no title. did. 


6. An interrogatory not sustained by the charging part of 
the bill, need not be answered. bcd. 


7. A plea should bring forward matter which reduces the 
cause, or the part of it covered by the plea, to a single 
point. And a plea introducing defences distinct in 
their natures, is bad for duplicity. Cox vs. The May- 


8. A negative or impure plea, denying material facts 
charged in the bill, and as to which discovery is sought, 
must be accompanied by answer. did. 


9. An immaterial amendment may be refused by the 





92 


Chancellor. Johnson, adm’r vs. Worthy........ bocnteie 420 























INDEX. 657 


10. Notwithstanding the answer to a bill filed for specific 
performance denies the agreement, still, it may be es- 
tablished by aliunde proof. Printup vs. Mitchell...... 558 


11. With respect to the allowance or disallowance of sup- 
plemental bills, Courts of Equity ought to follow the 
Statute of Amendments of 20th Feb. 1854. Rogers + 
06. ON + 900560520089 cdetengonecngandtansentucuntsaeuenel 598 


12. When such a bill is allowed, the injunction in the ori- 
ginal bill should not be dissolved until the equity con- 
tained in the supplemental bill has been sworn off. Ibid. 


ESCROW. 
See Deed, 6, T. 

ESTATES. 
See Deed, 1. Devise and Legacy, 1. 


ESTOPPEL. 


1. A party deriving title under a forged bond, may show 
the instrument void, in order to avoid the disadvantage 
of being considered, in law, as holding under the obligor. 


Griffin vs. Stamper and another........+++. donensenneniins 108 


2. An estoppel in pais results from acts or words or both, 
which are intended to induce another to act in some 
matter touching his interest, on which he does act and 
by which an advantage is gained by him who speaks or 
acts, or by which injury results to the other party. It 
is founded in fraud, or in gross negligence, equivalent 
to fraud. Reeves, adm’r, vs. Matthew8..........cesceeee 449 


8. Admissions which do not amount to an estoppel, may 


you xvu.-83 
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be good testimony against the party making them, when 
regarded simply as evidence of title. Ibid. 


See Hvidence, 1. Husband and Wrfe, 1. 


EVIDENCE. 

1. Where one party proposes to withdraw from the Jury 
an instrument in writing submitted by himself, to which 
the other party objects—after verdict, the objecting 
party cannot complain that it was illegal evidence. 
Young, assignee, vs. Harrison, adm’?......00c0ceee scene 30 


2. In a trial for the assessing of damages for taking land 
for a bridge site, a plat of the land, (required by the 
Act of incorporation to be made and recorded in the 
Clerk’s office) is admissible in evidence before the Jury. 
Ibid. 





8. An account cannot be established bythe oath of one 
of the partners, that he kept no clerk, but made the en- ( 
tries in the book himself; that the book of original en- 
tries has been burned, and that the bill of particulars 
filed with the complaint, was transcribed from the books 
by himself. Creamer and Graham vs. Shannon...... 65 


4, A witness on a criminal trial may give his opinion, that 
certain tracks were made by the prisoner—giving the 
reasons for that opinion. Hester vs. The State......... 130 





5. In a suit by a person standing in the shoes of a part- 
ner, against the co-partner, the admissions of the part- 
ner are not evidence in favor of the plaintiff. Lewis 


Mt, AION FP LIER. 500s cecgesvectanoccose rovsesccsscessspocces 300 


6. A parol rescission of a written contract for lands, is 
admissible in evidence, if it has been executed. John- 
20 


s0Nn, adm’r, Us. Worthy. eeeeee COR ROH EH EesEeeeeeeeEEEE EH eEEHE 42 
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‘7. The Supreme Court stands pledged to shut out no fact 
from the Jury which may assist in the ascertainment of 
truth. Hagmep as. The Maite. n.0ovscessacsstbvavnnenese : 


8. Where an order for goods is silent as to the place of 
delivery, the party giving the order may show, by 
parol evidence, that the goods were to be delivered to 
him at his residence, at the risk of the vendor. Allen 
ve, tell & Oi... 6c Bn tinnenincnienad 


9. A witness may testify as to his understanding of what 
was said or done by the parties. Printup vs. Mitchell. 


10. Where an instrument is apparently altered, it will be 
presumed to have been done at the time of its execution, 
if nothing is shown to the contrary. But the whole 
matter should be submitted to the Jury. J did. 


11. The Court, upon the usual proof of execution, will ad- 
mit the paper in evidence. bid. 


12. A receipt from a competent witness is inadmissible, . 


being mere hearsay. J bid. 


13. When a person is doing any act material to be under- 
stood, his declarations, made at the time, are admissible 
as a part of the res geste. The Jury must judge of the 
bona fides. Ibid. 


14. To be admissible, they must be concomitant with the 
principal act, and connected with it. J did. 


15. Original papers, if to be procured, are always better 
evidence than copies. Dobbs and another vs. T'he Jus- 
CiCES, StCorernccecsvscsereceecsscsecesecseescessecsescusseseceeres 


See Admissions. Attorney, 1. Charge, 1. Criminal 
Law, 14,15. Interrogatories. New Trial, 3. Prac- 
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tice Superior Court, 1. Principal and Surety, 4. 
Process, 2. Registry. Will, 2. Witness. 


EXECUTION. 


1. A fi. fa. which, by special order of the Court, is to 
stand in lieu of a lost original, though so called, is not 
an alias fi. fa. but an established copy of a lost fi. fa. 
Kellogg § Co. vs. Buckler § Short......csccorecevsecceeee 187 


2. Whenever the execution is proceeding tllegallythough 
assued legally, affidavit of illegality is the proper reme- 
By.” Feebaa ee VO. DARK... .... 0 Bysecscsscecscvsnsovedcocsecs 211 


See Hquity, 2. Witnesses, 1, 2, 3. 
EXECUTORS. 
See Adm’rs, ge. 
FORGERY. 


1. An indictment for forging a bill, &c. in a fictitious 
name, need not aver that it was done “ with intent to 


defraud.” Phillips vs. the State.....ccccccrccecsccccecees 459 
FRAUD. 
See Contract, 4. 
FRAUDS—STATUTE OF. 


1. It is doubtful if Wain vs. Warlters was ever settled 
law in Georgia. The Act of Jan’y 19th, 1852, there- 
fore, applies to agreements made before its passage. __ 
Baker, Wilcox § Co. vs. Herndot.......ss.scssscssseeees 568 


FRAUDULENT CONVEYANCES. 


1. Where personal property is conveyed by a husband to 
a trustee, for the benefit of his wife and children, the 
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subsequent possession of the husband being: consistent 
with the object of the dead, is no evidence of fraud. 
Hayton vt. Browts...ccccctesvecssessrssssceteateeswdetiets 


2. To make a voluntary conveyance void against creditors 
and purchasers, within the Statute of Hlizabeth, it must 
be covinous and fraudulent, and not voluntary only. 
Ibid. 


-3. An assignment by a firm in insolvent circumstances, of 
all their assets, for the use and benefit of such creditors 
as should, within 90 days, file their claims with the as- 
signee, and release the debtor, is illegal and void in this 
State, as against objecting creditors. Miller et al. vs. 


Contin: & OW. 6. ii. 225. Qian 


GARNISHMENT. 


1. In a suit against two joint makers of a note, one: died. 


before judgment, process of garnishment cannot issue 
against the joint debtors of the defendants, until the 
estate of the deceased party is represented, or such oth- 
er proceedings had as will disconnect that estate from 
the action. Rawson vs. Cochrane et Al.......cceeeeseeeee 


to 


. So long as a fund raised by garnishment is in the hands 
of the Court or its officer, and not actually paid out, 
the Court will order it paid to the oldest executions. 
Gilmer vs. Warren g Scarborough....ccssecccsessseeceees 


GRANTS. 


1. In England a grant is issued by the Lord Chancellor, 
and a record is made of it in the Court of Chancery. 
Water, GOO. 00. We icccnccovcsrsersccsenanvasinepssvonne 


2. When it is proposed to vacate it, a sed. fa. issues and 
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is there adjudicated, unless an issue of fact is presented. 
| In that event, the issue is sent to the Kings’ Bench to 
be tried. lad. 


3. In Georgia, grants are enrolled in the Secretary of 
State’s office, which is a portion of the Executive De- 
partment not connected with the Courts. dd. 


4. Scire facias is always founded upon a record, and is- 
sues from and is returnable to the Court where the re- 
cord is kept; and when employed to revoke a grant, 
must be for some matter within the body of the grant. 
Ibid. 


5. Without legislation, the Courts in Georgia have no ju- 
risdiction by scz. fa. over disputed questions relative to 
grants. bid. 


6. A proceeding by bill to cancel a grant, is a doubtful 
question even in England. How can it be exercised in 
Georgia? Ibid. 


7. The Act of 1837 applies only‘to mistakes made in the 
Executive Department, and not to mistakes alleged to 
have been made by the person receiving the draws. 


Ibid. 


8. The Act of 1827 and 1828 apply to specific counties. 
No act applies to the Cherokee counties. zd. 


HIGHWAY. 


See Roads. 


HUSBAND AND WIFE. 


1. Where a husband receives property as the separate es- 
tate of his wife—treats it as such, and in his will re- 
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cites, that in consideration of that ‘separate estate he 
makes no other provision for her: Held, that his exec- 
utor was estopped to deny the separate estate of the 
wife in the same. Wielliams et al. vs. Allen, ex’r...... 81 


2. In this case the testator’s mistake is not relievable in 
Equity, because he did by mistake what, in equity and 
good conscience, he should have done. Ibid. 


3. If negroes belonging to the wife are converted before 
marriage, the husband alone must sue. Welborn vs. 
Were 5.5. he a Sa rbabebece sed 267 

4, To defeat the marital rights, the intention to create a 
separate estate in the wife must be unequivocal. Wade 


al. ee Retell ..i.. Becccccccccinasceeeeee 425 


See Alimony. Fraudulent Conveyances,1. Limitation 
of Actions, 4, 5. 


ILLEGALITY. 


See Execution, 2. Witness, 3. 


INJUNCTION. 


1. Under the Act of 1842, the Judge of the Superior 
Court may, in his discretion, grant a second injunction. 


Cox v8. The Mayor, §c.....ccccccsscrscscecsrscceseessceees 249 


See Claims, fc. 1. Equity, 16. Equity Pleading and 
Practice, 12. 


INSOLVENT DEBTORS. 


1. Appearance of the debtor at any time during the term, 
before the Juries are discharged, is a performance of 
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the condition of aca. sa. bond. Shannon ve. Roose- 


velt, Eade g Clark........0ccschscecvescocceregencceveurseeds 88° 
See also Woods, ex’r vs. Woods et Al......cccscscsececceeees 298. 
INTERROGATORIES. 


1. Where the direct and cross interrogatories are precise- 
__ ly the same, the latter may be answered by reference to 
,the answers of the former. Printup vs. Mitchell...... 558 


2. The execution is not defective, though the caption be 
in the hand-writing of the party and the answers in the 


hand-writing of the witness. Shropshire ¢ Hawkins 
vs. Stevenson 


JUDGMENT. 


1. A judgment is not dormant, upon which execution is- 
sued in less than two years from its date, and on 
which entries by the Sheriff follow each other in less 
than seven years’ intervals. Kellogg § Co. vs. Buckler 


2. The Dormant Judgment Act does not apply to judg- 
ments in favor of the Central Bank. The Central 
Bank ve. Williams, adim’r.....ccccccccssscsccrcccesscceee 193 


8. A ca. sa. issuing is sufficient to keep a judgment from 
becoming dormant, if the ca. sa. is executed within sev- 
en years from its date. Strawbridge vs. Mann et al... 454 


4, As between judgments obtained in different Courts or 
at different terms of the same Court, the first signed is 
prior in point of law. Johnson et al. vs. Mitchell 593 


See Limitation of Actions, 6,7. New Trial, 2. 
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JURISDICTION. 
See County Site, 2 
JURY. 


1. A Juror, before he was sworn, said, “if what he heard 

_ was so, the prisoner ought to be hung.” He was not 
placed on his voire dire: Held, that this was not a good 
ground to disturb the verdict. Mercer vs. The State.. 146 


2. The unanimous verdict of a Jury cannot be impeached 
_. by a Juror swearing he never did agree to it, especially, 
when polled, he said it was his verdict. 


3. It is within the discretion of the Court to determine 
the number of which the panel of Jurors shall consist 
in capital cases, and the number of panels which may 
be at the same time summoned. MceGuffie vs. The 


4. It is not necessary that the names of the tales Jurors 
should be in the Jury box, if they are qualified to serve 
as Jurors at the time of trial. Jdzd. 


5. If several Jurors be sworn when another is challenged, 
the Court may assign any two of those summoned to 
try the challenge. Ibid. 


6. It is unnecessaiy to consider the merits of an objéction 
to Jurors, over-ruled by the Court, if upon other grounds 
the Jurors are passed for cause. Ibid. 


7. The first Juror sworn should sit with the two triors and 
try the next challenge. did. 


8. A Juror who has heard any portion of the evidence 


VoL. xvi1.—-84 bd 
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under oath, and expressed a decided opinion thereon, is: 
incompetent ; and it is good ground for a new trial, if 


discovered after trial. bid. 
JUSTICES’ COURTS. 
1. The Act of 1852, enlarging Justices’ Court jurisdiction 
in the City of Macon, extends to cases of joint promis- 
sors, some of whom reside without the city. Freeman 


$ Benson vs. Carhart Bro’s § Co...cscccissecseceeccsece 


See Amendment, 3. 
LAND. 
See Ejectment. 
LANDLORD AND TENANT. 
1. If one takes a conveyance to land and goes into pos- 
session, recognizing another as the true owner, he holds 
in subordination tothe tenant in fee. Woods and an- 


other vs. McGuire's Children..-..cccccccccccccccccscccsecs 


LIEN. 
See Attorney, 2. 
LIMITATION OF ACTION. 
1. An acknowledgment of a debt by an executor, before 


_it is barred, is sufficient to take it out of the Statute of 
Limitations. Griffin, adm’r gc. vs. The Justices, §e.. 


2. A bond, though forged, if accepted as bona fide by the 


obligee and those claiming under him, gives a color of 

title under the Statute. Griffin vs. Stamper and anoth- 
v 

WP vecsnveacsconeveegecossceccconsevonsedipecsnececsecsbeabtteokee 
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3. The Statute does not run against a debt due to the ; 
Central Bank. Mahone vs The Central Bank.......... 111 4 


4, To make the saving in favor of femes covert available, 
they must be covert at the time the right of action ac- 
crued. Welborn vs Weaver et Al....cccccscccccsesecscees 267 


5. Marriage may be postponed, but the Statute of Limita- 
tions cannot. Ibid. 


6. Four years’ possession of a chattel in another State, 
does not divest alien of a judgment obtained before 
its removal from this State, under the Act of 1822. 


a ee 


7. Nor will the Statute of Limitations of that State pro- 
tect the purchaser, especially as the Courts of that State 
have, on a similar case, declined to recognize our Statute. 


Ibid. 





Le 

8. A vendee holding under a bond for titles, does not hold pus 

; adversely to vendor. Pazson vs. Bailey and another. 600 a <a 
R o 


9. Adverse possession is a mixed question of law and fact. ‘af 


See Banks, 2. Equity, T. ¥ 
LUNACY. 


1. The “ physician” intended by the Act of 1834, is a 
person licensed as a physician in this State. Norwood 


Ce Teele cevevnnsosausengud saevedseeees seve O95 - 
MANDAMUS. os 

See Appeal, 3. & 
: MANUMISSION. 


PAD 05 ro 


See Slaves, fc. 4, 5, 6. 
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MISNOMER. 


See Pleading, 4. 
MISTAKE. 


See Husband and Wife, 2. 
NEW TRIAL. 


1. When a brief of the evidence is agreed upon by Coun- 
sel and approved by the Court, and ordered to be en- 
tered upon its minutes, and the brief is omitted to be 
recorded by the Clerk, it is nevertheless a substantial 
compliance with the 61st rule, and a nune pro tune or- 
der may be taken at the hearing, to have the brief put 
upon the minutes. Dunn vs. Crozier, adm’r.......000+ 70 





2. The over-ruling of a demurrer, though wrongfully, is 
_ no ground for a new trial. It may be for an arrest of | 
judgment. Griffin vs. The Justices, §c...... ...+ deaves 96 


8. The party swears that he has discovered new evidence ; 
that A has told him that B told him, that he heard the 
opposite party make a cettain statement: Held, that 
the application is not sufficiently verified. White vs. 
RE acetone idiannyendnanreeneenemanvniiatstesbaxnents 106 


4, The verdict should not be set aside because the prin- 
cipal witnesses for the State were intoxicated at the 
time of the transaction, especially when the confessions 
of the prisoner support the verdict. Mercer vs. The 


5. Misdirection of the Court upon an abstract question, 
not appertaining to the issue, is no ground for a new 
trial, <Bepd es. Tike Giale.....0..<tesin dys dverdesssnend 194 























INDEX. 669: 


6. The setting down of a Juror by the State’s* Counsel, 

- without objection from the prisoner, upon a misappre- 

hension of his answer by the former, is no ground for a 
new trial. Jbid. 


7. Under the New Trial Act of 1853-4, the defendant 
is not called upon to show, affirmatively, that injury 
has resulted from the refusal of the Court to give a le- 
gal charge as requested. The Statute assumes that 
damage is done and will listen to no allegation to the 
contrary. It makes the refusal to give a legal charge 
when requested, and the granting a new trial converti- 
ble terme. Torry ve. Tip Stale.........scccessecssscevesss 204 


8. If the evidence is so slight and unsatisfactory as not to 
anthorize a verdict, a new trial should be granted. 
Keaton et al. v8. The Gov. §e...600 secsecccsccsvecccsccece 228 


9. A new trial will not be granted because the verdict is 
contrary to the charge of the Court, if the charge it- 
self is erroneous. Welborn vs. Weaver et al.........+++ 267 


10. While a case is on trial, Counsel for the prevailing 
party entertains for a night such party, with two of the 
Jurors: Held, that this is a sufficient ground for a new 
trial. Walker, ex’r, vs. Hunter et al........cccccsceeeres 364 


11. Ifa paper, calculated to influence the Jury, is impro- - 
perly before them while making their verdict, and they 
find for the party in whose favor it would influence, it 
is ground for a new trial. bid. 


12. Where the verdict is not strongly against the weight 
of evidence, a new trial ought not to be granted.— 
Wright vs. Greenwood ge Co..ssssccssssseeeseseesceenens 418 


13. A new trial will not be granted for newly discovered 
evidence, which does not tend to prove facts that’ were 
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not directly in issue on the trial, and were not then 
known and investigated by proof. Ibid. 


14. If the verdict be right, a new trial will not be grant- 
ed in the Supreme Court for mistakes in the Court be- 
low, unless a motion was made therefor in the Court 
below. Causey § Oslin vs. Miller.........ccscceeceveeeee 435 


15. Courts are slow to disturb verdicts occasioned by want 
of diligence; but where justice demands it, it will be 
NE OE. FOE FINE 0 ogee eeeseegsngecezesesene 439 


16. Thus, where a party is convicted because the papers 
are not to be found showing a former acquittal, and 
they are found in possession of the State’s Counsel, a 
new trial will be granted. bid. 


See Amendment, 2. Jury, 1, 2. 


ORDINARY COURT. 


1. Service, in Ecclesiastical Courts in England and in 
our Ordinary Court, is perfectéd by citation to kindred 
and creditors. Mitchell vs. Pyron.....ccccccccsseeees seve 416 


2. Any creditor thus served, becomes a party; and if he 
is dissatisfied with the appointment of an administrator, 
may appeal, whether he objects in the Ordinary or not. 
Ibid. 


See Lunacy, 1. 
PAROL EVIDENCE. 


See Hpidence, 8. 
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PARTNERS AND PARTNERSHIP. 


1. One partner may acknowledge service of a writ in the 
"name of the partnership, if he does it in the presence 
of the other partner and with his consent. Freeman 
§ Benson vs. Carhart Bros. § Co.....ccsececoreceegeceees 848 


See Evidence, 8,5. Garnishment, 1. 


PHYSICIAN. 


4 


See Lunacy, 1. 


PLEADING. 


1. The Act of 1847, to simplify, &c. applies to cases for 
and against an administrator. Tuggle adm’r, vs. Wil- 
RIGO s oessue on scienys Rassevedeseudaded eaten aaeeae acces 


2. A retrazxit is an open and voluntary renunciation of his 
suit in Court, by the plaintiff. Cox vs. The Mayor, gc. 249 


3. A plea to the jurisdiction must be verified. Bass vs. 
et ME bina 010010 Epnsccnsrsiniocmmansiennaeaman 578 


4, A plea of misnomer is sufficiently answered, by proof 
that a party is as well known by one name as the other. 
Selman § Co. vs. Shackelford.........00+ shop mennerenent 615 


5. The rule in criminal pleading, as to negativing the ex- 
ceptions to the Statute in the indictment, does not ap- 
ply to civil pleadings. Dobbs and another vs. The 
Justices, Pete: Ee Speipnrons .. 624 


See Equity Pleading. Husband and Wife,3. ~ Trusts, 
ge. 2. Verdict, 4. 

















672 INDEX. 
POOR SCHOOL FUND AND TEACHERS. 


1. The Act of 1853-’4, requiring the Treasurer of Mus- 
cogee County to pay certain teachers, is not unconsti- 
tutional. It does not impair the obligation of any con- 
tract. Johnson, Ordinary, vs Abbott et al......sseeee0 179 


2. Under the Act of 1852, the accounts of teachers of the 
poor are not extinguished by receiving the rateable dis- 
tribution provided by that Act, but the balances stand 
in order to be paid out of the taxation of the next year, 
before the accounts of teachers for service rendered in 
that year. J bid. 


POSSESSION. 


See Ejectment, 1,2. Landlord and Tenant, 1. 


POWER. 


1. A naked power, uncoupled with an interest, is deter- 
mined by the death of the principal. Wellborn vs. 
Weave tt Ol i.ncccsescenicsesaves snobs aOnWaticn canis edad ats piened 267 


PROCESS. 


1. Where there is no process annexed to or accompanying 
the petition, and no waiver of process, the whole pro- 
ceeding is radically defective, and advantage may be 
taken of it at any stage thereof. Brady vs. Hardeman 


J MMamMION «058 sc0srcrescrevect cskibeieeis ss cecntsoieasssbeds 67 


2. Process appearing regular upon its face, the official at- 
testation of the proceedings is prima facie evidence of 
the genuineness of its execution. Dobbs and another 
vs. The Justices, §c.......4.. ee ae bed Wiel cosves ee » 624 
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PRACTICE SUPERIOR COURT. 


1. The order in which evidence is to be introduced, is a 
matter within the discretion of the Court. White vs. 
WW albetta ses skis csc dicen veckeccsqpeieeses Sicdeeciilebane puareneys . 106 


2. The 65th rule of Court, is somewhat ambiguous as to 
the filing of an order for the issuing of sez. fa. to make 
parties. The practice of the Courts not having required 
the filing of such order, it will not be interfered with. 
MeDougald, adm’x, vs. Carey, assignee... overseas 185 


8. Where, by consent, a Jury returns a verdict to the 
Clerk—“‘ we the Jury, find for the plaintiff’: Held, 
that it is regular to allow the verdict amended, by ad- 
ding the amount. Barnes vs. Strohecker......sscccseeee 340 


4, Where a party supposing he had the consent of Sol. 
Genl. to his absence, is not present when his case is 
called, but comes into Court in a few minutes, and be- 
fore judgment is entered on his recognizance: Held, 
that the Court should excuse his absence and arrest the 
judgment. Simith vs. The State.......ccccecscecsseesveeee 462 


See Interrogatories. 


PRACTICE SUPREME COURT. 


1. Where the Court below wrongfully refused to grant a 
supersedeas, still, a reversal will not be granted on that 
ground alone. Hamrick et al. vs. Rouse.......... etal. 56 


2. Under the Act of 1850, the transcript of the record 
may be sent up at any time before the first day of the 
term. Hodges vs. Myers, Suydam § Co.....ssceeeveceee 292 


VOL xvi1.—85 
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PRINCIPAL AND AGENT. 


1. Public officers or agents contracting for the State, are- 
not individually liable for obligations assumed in that 
character. Tucker and another vs. Shorter et al....... 620° 


PRINCIPAL AND SURETY. 


1. The liability of a surety cannot be extended beyond the 
actual terms of his engagement; and will be extinguish- 
ed by any act or omission which alters the terms of the 
contract without his consent. Taylor et al. vs. The 


2. It matters not whether the alteration be for his benefit 
or not. He has a right to stand upon the terms of his 
agreement. Ibid. 


8. The only question in all such cases is, has the identity 
of the contract been destroyed? and would the plea 
of non est factum be dismissed on demurrer on the 
ground that the bond is the same? Ibid. 


4. If the admissions of the principal are made during the 
transaction of the business for which the surety is bound, 


they become a part of the res geste and admissible. 
Dobbs et al. v8. The Tustices, Fc.....ceccccovecesceeee cree 624 


See Sheriff’s Bond. 
PROMISSORY NOTES. 


1. “Due A B $500 payable on demand” is a good pro- 
missory note prima facie. Mitchell vs. the Rome Br. 





INDEX. 675 
PUBLIC OFFICERS. 


See Principal and Agent, 1. 
RAIL ROADS. 
See Corporations, 4 to 8. 
REGISTRY. 


1. A deed attested thus: “In presence of A B and C D, 
J. P.” is properly admitted to record. The law pre- 
sumes the witnesses saw the parties sign, seal and de- 
liver. Dinkins et al. vs. Moore et dl.......s.ccecesseesees 62 


See Deed, 8. 


ROADS AND HIGHWAYS. 


1. To maintain an action for an injury received from an 
obstruction in a highway, two things must concur: an 
obstruction by the fault of defendant, and no want of 
ordinary care by the plaintiff. Branan vs. May........ 1386 


SATISFACTION. 


See Contract, 1,2. Equity, 2. 


ScI. FA. 


See Abatement, 2. Bail, 1. Grants. Practice Sup. 
Court, 1. 


SERVICE. 


See Ordinary Court, 1. 
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SHERIFF. 





1. It is illegal for a Sheriff to sell under a fi. fa. property 


3 upon which it has not been levied. Kellogg g¢ Co. vs. 
4 CR ON sais as tng n rei ngicenpaisdncsecsccenanes 187 
& 





| oR 2. The Sheriff is not subject to be ruled out of his county. 
ef Ibid. 


See also Hodges vs. Myers, Suydam § Co.......esscesceees 292 


3. A Deputy Sheriff may appoint a bailiff to do a partic- 
ular act, though he cannot appoint a bailiff to do the 
general business of his office. McGuffie vs. The State. 497 


4. Several plaintiffs in fi. fa. may unite in a money mo- 
tion against the Sheriff. Taylor, et al. vs. The Gover- 











es “$. If sued for not levying an attachment, he may prove 
paramount title in another. Dobbs and another vs. 


INE, Boon sac nascnsesesroagbanyicavecnssisonesgnovete 624 


; ae \ 6. The averment of neglect of official duty ought to be 
supported by some proof on the part of the plaintiff. 
Ibid. 





See Claims and Claim Laws, 2. Courts,1. Damages, 
5, et seq. . 


SHERIFF’S BOND AND SURETIES. 





1. Under the Acts of 1799, 1803 and 1845, is it the duty 
of the Judge of the Superior Courts to examine into 
the solvency, as well as the legality of Sheriff’s bond? 
Taylor et al. vs. The Gov. §e...serccovceressescvees cad 521 


2. Ifa bond be executed by H H & ©, as sureties for 


é 
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T and the bond is rejected by the officer appointed to 
take it; and afterwards, without the knowledge of HH ~ 
& ©, W is added as a surety, is the bond void as to H 
H&C? Lbid. 

3. A rule absolute against the.Sheriff is conclusive against 
him, and prima facie evidence only against the sureties. 
Ibid. 


4, The rule that the whole’ sum must be given, is never 
applied to an action of debt upon the Sheriff's bond. 
It is only in debt for an escape, under the Statutes of 
Ed. L[I and Rich. 1. Ibid. 


5. The only object of our law in requiring the bond, was 
to give more ample security for the faithful discharge 
of duty. Ibid. 


6. At Common Law, the whole penalty on the bond would 
be recoverable ; but under the Statute of 8and9 Wm. 
ITI. ch. 11, (adopted in Ga.) no greater recovery can 
be had than the actual damage done. Ibid. 


See Principal and Surety. 
SLAVES AND FREE PERSONS OF COLOR. 


1. Where the person hiring a slave gives bond, with se- 
curity, for the forthcoming of the slave at the end of the 
year: Held, that this is a specific contract of bailment, 
and that the bailee is not relieved from liability on his 
bond, by showing that the slave ran away without fault 
on his part. Curry vs. Geaulden et Al.....ccressccrseeens 72 


2. A hires two slaves of B and gives his note for the hire. 
B takes one of the slaves away, without A’s consent: 
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Held, that this would be a good plea of partial . failure 
of consideration. Tompkins POs TUGMOF os diccsvrsscesoese 103 


3. The Colonial Act of 1770, providing a mode for slaves 
to sue for their freedom, is still in force in Georgia. 
Knight pro ami vs. Hardeman et dl..p.ccccccecccsevees 253 


4. The Acts of 1770, 1835 and 1837, afford a full and 
adequate remedy to enable persons of color to assert 
their freedom, and a special case must be made to give 
jurisdiction to a Court of Equity. bid. 


5. Under the Act of 1770, any Judge in the State may 
appoint a guardian ad litem, for the alleged free per- 
son of color. J bid. 


6. The laws of Maryland allow manumission to take effect 
when a slave arrives ata certainage. Before that time 
he removes to Georgia, where manumission is prohibit- 
ed. Query. Will Georgia enforce the Maryland Law? 
I bid. 


See Equity, 5. 
SPECIFIC PERFORMANCE. 

See Hquity, 12 t0 15. Equity Practice, 10. 

STATUTE OF FRAUDS. 
See Pacaiin Mtatute of. 

SURETIES. 
See Principal and Surety. 
TROVER. 


See Abatement, 1. 




















INDEX. 679 
TRUSTS AND TRUSTEES. 


1. The law looks with suspicion upon a contract made be- 
tween the trustee and his cestuc que trust; and with 
still more odium upon a purchase made from himself as 
trustee. Still, such contracts are not absolutely void, 
but voidable only. The Lessee of Veasey vs. Graham 
6 Be ceseresesscssedivivinassinais doidédocvd Sehvienibes iodace "OP 


2. Where the suit by a trustee is on account of any mat- 
ter which concerns the execution of the trust, then, un- 
less for some reason of necessity, the cestut que trust 
must be made a party. Burney vs. Speer and another. 228 


3. Every trustee, in Georgia, is entitled to compensation 
for the execution of the duties of his trust. Zdzd: 


4. Asa general rule, the Courts of Chancery will not 
permit a trustee to encroach upon the trust fund or 
sanction an expenditure exceeding the income of the 
estate; but if, from circumstances which do not result 
from the fault of the trustee, there be no income or in- 
terest out of which the trustee may get compensation 
for his care, trouble and attendance in managing the 
fund, then he may receive payment out of the princi- 
pal. Ibid. 


See Lquity, 10. Husband and Wife, 1, 2. 
VENDOR AND PURCHASER. 
See Fraudulent Conveyances. 


VERDICT. 


1. The verdict must comprehend the whole issue or issues 
submitted to the Jury. Woods vs. McGuire's Chil- 
ALN ...00 adarcdecrecinacn bhocttnade cones seateclencscsteenvanas: GM 
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2. Every reasonable construction is to be adopted in fa- 
vor of the verdict, and if it be informal, the Court will 
work it into form and make it serve. Ibid. 


8. The Court cannot supply substantial omissions. bid. 


4. Under the Jones’-form of ejectment, the verdict must 
be for or against all the parties. bid. 


5. ** We, the Jury, from the evidence produced, find the 
prisoner guilty of murder,” is a general, and not special 
verdict. MceGluffie vs. The State..........s.00 veo wank as 


See Practice Superior Court, 3. 


WAIVER. 


See Hvidence, 1. 


WILL. 


1. A paper, in form a deed, delivered to an agent of the 
grantor, to be kept by him, and at the death of the 
grantor, delivered to the grantees, is a will and not a 
deed. Welborn vs. Weaver et al....cccccccccccceccececees 


2. Whether an instrument be'a deed or a will, does not 
depend upon its form or manner of execution, but upon 
its operation. Ibid. 


8. The intention of the maker may be ascertained not 
only from the instrument itself, but also from extrinsic 
evidence. : [bid. 


4. If it is the rule of the Ecclesiastical Courts of England, 
that the evidence of as many as two witnesses is neces- 
sary to prove the execution of a will, it is not the rule 
of this State. Walker, ex’r, vs..Hunter et al......+. : 
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5. Although a person may lawfully move a testator to 
make him executor or legatee, yet, if the testator is of 
weak judgment and easily persuaded, and the legacy 
great, a very strong presumption arises, that the ‘“ mo- 
ving’ is of a sort not right or lawful—a presumption 
only to be rebutted by evidence that the will was such 
as a man of average mind, morals and family love might 


be supposed willing to make. Ibid. 


See Deed, 3. Devise and Legacy, 1. 
WITNESSES. 


1. A witness cannot claim fees for attendance after a case 
has been continued or postponed, although he may not 
have heard the announcement of its postponement. 
Babisen 00: DARN sqescsiscdssenisccevansedesaion devel . 


2. The same witness, summoned by the same party, in 
several cases, may charge full fees in each case. Ibid. 


3. Upon an issue formed upon an affidavit of illegality to 
a subpoena proven, the account of the witness sworn to 
on subpeena, is prima facie correct until disproved. 


Ibid. 


4, A party, when put upon the stand as a witness, under 
the Act of 1854, is liable to be cross-examined as oth- 
er witnesses now, by law, are. Woods and another vs. 
eG) 6 CMa siiesivcsseis cessdeeaaa ii 


5. The regular mode of conducting the examination of a 
witness, discussed and prescribed. Jdzd. 


6. The widow, being interested in her year’s support from 
an estate, is an incompetent witness for the administra- 
tor in a suit to recover property for the estate. John- 
son, adm’r, v8. Worthy.....ccccccccsees evevsanstloem doves 
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sf ‘Where enty brings several actions and, by agree- 
ment, the verdict in one decides all, and the agreement 
specified, that in that trial all evidence should be ad- 
mitted which would be admissible in either case: Held, 
that the defendant, in one of the other cases, is a com- 
petent witness. ° Reeves ve. Mattherws.........000,..000008 449 


8. The rule as to corroboration of and credit given to im- 
peached witnesses. Haynes vs. The State.......s.0s000 465 


9. A party toa suit cannot be a witness for himself. 
Tanes vs. The Trustees, $e......sssesseereeerseverssereeree OLD 


10. He who alleges a witness to be interested, must show 
it. Ibid. 


See Attorney, 1. 








